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The Rudge Revenue Review

The article on which this lecture is based appeared in Issue XX of the Rudge Revenue
Review, which may be accessed by going to:-

http://www.mckieandco.com/Publications/Rudge Revenue Review/rudge revenue revi
ew.html

If you would like to be placed on the circulation list for future issues of the Rudge Revenue
Review and for notifications of when significant updates are made to our Blog please email
administrator@mckieandco.com with ‘RRR’ in the title line and ‘yes’ in the text.
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SECTION 75A

‘75A Anti-avoidance

(1)

(2)

©)

(4)

This section applies where —

(@)

(b)

(c)

one person (‘V’) disposes of a chargeable interest and another person
(‘P’) acquires either it or a chargeable interest deriving from it,

a number of transactions (including the disposal and acquisition) are
involved in connection with the disposal and acquisition (“the scheme
transactions”), and

the sum of the amounts of stamp duty land tax payable in respect of the
scheme transactions is less than the amount that would be payable on a
notional land transaction effecting the acquisition of ‘V’s chargeable
interest by ‘P’ on its disposal by V.

In subsection (1) “transaction” includes, in particular —

(@)
(b)
(c)

(d)

a non-land transaction,
an agreement, offer or undertaking not to take specified action,

any kind of arrangement whether or not it could otherwise be described
as a transaction, and

a transaction which takes place after the acquisition by ‘P’ of the
chargeable interest.

The scheme transactions may include, for example —

(@)

(b)
(c)
(d)
(e)

(f)

the acquisition by ‘P’ of a lease deriving from a freehold owned or formerly
owned by V’;

a sub-sale to a third person;
the grant of a lease to a third person subject to a right to terminate;
the exercise of a right to terminate a lease or to take some other action;

an agreement not to exercise a right to terminate a lease or to take some
other action;

the variation of a right to terminate a lease or to take some other action.

Where this section applies —
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®)

(6)

(7)

(@) any of the scheme transactions which is a land transaction shall be
disregarded for the purposes of this Part, but

(b) there shall be a notional land transaction for the purposes of this Part
effecting the acquisition of ‘V”’s chargeable interest by ‘P’ on its disposal
by ‘V'.

The chargeable consideration on the notional transaction mentioned in
subsections (1)(c) and (4)(b) is the largest amount (or aggregate amount) —

(a) given by or on behalf of any one person by way of consideration for the
scheme transactions, or

(b) received by or on behalf of 'V’ (or a person connected with V' within the
meaning of section 839 of the Taxes Act 1988) by way of consideration
for the scheme transactions.

The effective date of the notional transaction is —

(a) the last date of completion for the scheme transactions, or

(b) if earlier, the last date on which a contract in respect of the scheme
transactions is substantially performed.

This section does not apply where subsection (1)(c) is satisfied only by reason
of —

(a) sections 71A to 73, or

(b) a provision of Schedule 9.’
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THE SEVEN STEPS

5th April 2007: Step 1

PBL contracted to purchase the freehold (the ‘Freehold’) of the Property from the SSD for
a total price of £959m payable by instalments (‘Step 1°).

It was agreed by the Parties that this transaction was not subject to SDLT as it was not
substantially performed (s.44(2) & (3)).

29th January 2008: Steps 2 & 3

Step 2
PBL sub-sold the Freehold to MAR (‘Step 2’). The consideration for this sale was:-

(a) US$1,893,353,700 payable in four tranches.

(b) The amount of any SDLT liability arising on PBL subject to a maximum of
US$75,813,120.

(c) An additional amount quantified by reference to the rent payable under the
lease to be granted by MAR to PBL under Steps 3 and 7. That amount was
US$498,708,180.

So the total consideration was US$2,467,875,000. It was accepted by both parties that
the Sterling equivalent of this amount, one presumes on the date of the grant of the lease
by MAR to PBL, was £1.25bn so it appears that the US dollar on that date was worth
approximately 50.7p.

It was agreed by the Parties that this transaction was not subject to SDLT as it was not
substantially performed (s.44(2) & (3)).

Step 3
MAR agreed to grant a lease (the ‘Superior Lease’) of the Property back to PBL for the
finance period which was 999 years and 2 days. The rent was calculated to give MAR an

appropriate return on its ownership of the Freehold (‘Step 3’).

It was agreed by the Parties that this transaction was not subject to SDLT as it was not
substantially performed (s.44(2) & (3)).

31st January 2008: Steps 4 —7

On 31st January 2008, the following steps took place.
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Step 4

MAR and PBL entered into put and call options respectively requiring and entitling PBL
to repurchase the Freehold at the end of the finance period (‘Step 4’).

The exercise price of the MAR Call Option was a sum equal to the price paid to date by
MAR. The judgment does not reveal the exercise price of the MAR Put Option or the
consideration given for the grant of either option.

The grant of an option by the grantor to enter into a land transaction is itself a land
transaction (s.46(1)). The judgment does not record why SDLT was not payable in respect
of the grant of these options, but it is clear that it was not.

Step 5
The SSD conveyed the Freehold to PBL (‘Step 5’).

It was agreed by the Parties that this transaction was not subject to SDLT because,
although it completed the contract between the Parties, it was completed at the same time
as, and in connection with, the completion of the contract between PBL and MAR
(s.45(3)).

Step 6

At the same time as, and in connection with Step 5, PBL conveyed the Freehold to MAR
(‘Step 6°).

In the FtT it was agreed by the Parties that this transaction was exempt from charge to
SDLT under s.71A(2) (that is, under the relief for alternative property finance). In the
Upper Tribunal, PBL argued, however, that s.45(3) had the effect that the completion of
the contract between the SSD and PBL for PBL to acquire the Freehold was to be
disregarded and, that being so, PBL could not have been the vendor of the Freehold to
MAR for the purposes of SDLT. If that was the case, the condition of s.71A(2) that the
vendor of the Freehold to MAR was PBL would not have been satisfied with the result that
s71A would not have applied and so MAR would have been chargeable to SDLT on its
acquisition. One presumes that PBL was willing to advance this argument on the basis
that an assessment on MAR would, by the time of the Upper Tribunal hearing, have been
out of time.

Step 7
Immediately after Step 6, MAR granted the Superior Lease to PBL (‘Step 7°).

In the FtT it was agreed by the Parties that this transaction was exempt from the charge
to SDLT under s.71A(3) (that is, under the relief for alternative property finance).
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The Land Transaction Returns

On 22 February 2008, five land transaction returns were submitted to HMRC, three in
respect of Steps 5, 6 and 7, being the completion of Steps 1, 2 and 3, and two in respect
of the two options granted under Step 4. All five of these returns showed no SDLT payable.

Box 9 of the return (‘LTR1’) made by PBL in respect of Step 5, the transfer of the Property
from the SSD to PBL in completion of the contract made under Step 1, included a claim
for ‘other relief’. The return stated that no SDLT was payable. HMRC amended this return
increasing the amount of SDLT payable to £38.4m on chargeable consideration of £959m
on the basis that this was the effect of s75A. Subsequently, the FtT allowed HMRC to
amend its statement of case to assert that SDLT of £50m was due on chargeable
consideration of £1,250bn.

Further Transactions

At least three further transactions in respect of the Property took place after Step 7 but it
was common ground between the parties that only Steps 1 — 7 were of relevance to the
matters at issue in the case and were Scheme Transactions within s.75A(1)(b). These
transactions (the ‘Further Transactions’) took place on the 1st February 2008. They were:-

(a) The grant to PBDL by PBL of a 999-year underlease (the ‘Underlease’) of the
Property for no premium and at a peppercorn rent. This was done, so the FtT
found, in order to allow an onward sale of residential units on the site without
the whole Islamic funding structure having to be disclosed;

(b) PBL granted to PBDL a Call Option (the ‘PBDL Call Option’) giving the right to
buy the Property (both the Freehold and the Superior Lease). The grant price
of the Option was £1 plus a deferred premium equal to any increase in the
market value of the property over £1.27bn. The strike price was £1.27bn.

(c) PBDL granted to PBL a Put Option (the ‘PBDL Put Option’) giving PBL the right
to sell the Property (again both the Freehold and the Superior Lease). The
FtT’s decision does not record that there was a grant price set under the option
but one presumes some consideration must have been given for it. The strike
price of the option was again £1.27bn.

Neither of the PBDL Options could be exercised until after PBL had acquired the Freehold
from MAR under the MAR Call Option.
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ALTERNATIVE IDENTIFICATIONS OF ‘V’ AND ‘P’

© McKie & Co (Advisory Services) LLP

‘v’ ‘P’ The Scheme
Transactions

1 The SSD by virtue of PBL by virtue of the All seven Steps and the
its disposal of the acquisition of the three Further
Freehold to PBL Freehold from the SSD Transactions

2 The SSD by virtue of MAR by virtue of its All seven Steps and the
its disposal of the acquisition of the three Further
Freehold to PBL Freehold from PBL Transactions

3 The SSD by virtue of PBL by virtue of the All seven Steps and the
its disposal of the grant to it of the three Further
Freehold to PBL Superior Lease by MAR Transactions

4 The SSD by virtue of PBDL by virtue of the | All seven Steps and the
its disposal of the grant to it of the three Further
Freehold to PBL Underlease Transactions

5 PBL by virtue of its MAR by virtue of its All seven Steps and the
disposal of the acquisition of the three Further
Freehold to MAR Freehold from PBL Transactions

6 PBL by virtue of its PBL by virtue of the All seven Steps and the
disposal of the grant to it of the three Further
Freehold to MAR Superior Lease by MAR Transactions

7 PBL by virtue of its PBDL by virtue of the | All seven Steps and the
disposal of the grant to it of the Three Further
Freehold to MAR Underlease Transactions

8 MAR by virtue of its PBL by virtue of the All seven Steps and the
grant of the Superior grant to it of the Three Further
Lease Superior Lease by MAR Transactions

9 MAR by virtue of its PBDL by virtue of the | All seven Steps and the
grant of the Superior grant to it of the Three Further
Lease Underlease Transactions

10 PBL by virtue of its PBDL by virtue of the All seven Steps and the
grant of the grant to it of the Three Further
Underlease Underlease Transactions
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It might be argued in respect of Row 1, PBL’s acquisition of the Freehold from the SSD,
that PBL does not meet the condition of s.75A(1)(a) that it acquires a chargeable interest.
We have seen that where, as in PBL’s acquisition of the Freehold, a contract for a land
transaction is entered into under which the transaction is to be completed by a
conveyance, s.44(2) provides that the person is not to be regarded as entering into a land
transaction by reason of entering into the contract. A land transaction is any acquisition
of a chargeable interest. So it might be argued that if PBL is not to be regarded as entering
into a land transaction in making the contract to acquire the Freehold from the SSD, the
making of the contract cannot have been the acquisition of a chargeable interest by PBL
within s.75A(1)(a).

Where, as was the case by virtue of PBL’s sale of the Freehold to MAR, there is a subsale
(referred to as a ‘Transfer of Rights’) as a result of which a person other than the original
purchaser under the Original Contract becomes entitled to call for a conveyance to him of
the subject matter of the Original Contract, under s.45(3) the completion of the Original
Contract at the same time and in connection with, the completion of the Secondary
Contract is to be disregarded in applying s.44. If the completion of PBL’s acquisition of
the Freehold is to be disregarded in applying s.44, one might argue that that completion
also could not be an acquisition within s.71A(1)(a).

Therefore, one might argue, neither PBL making the contract to acquire the Freehold nor
the completion of that contract could be an acquisition within s.75A(1)(a).

In reply, one might argue that s.44(2) merely treats what is in fact a land transaction by
virtue of being an acquisition of a chargeable interest as not being a land transaction
rather than as not being an acquisition of a chargeable interest. As always it is a question
of how far one follows the logical consequences of a deeming provision.

In this lecture we assume that PBL’s acquisition of the Freehold from the SSD is capable
of having been an acquisition of the chargeable interest under s.75A(1)(a).
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(1)

(@)

)

(4)

()

(6)

SECTION 75B

In calculating the chargeable consideration on the notional transaction for the
purposes of section 75A(5), consideration for a transaction shall be ignored if
or in so far as the transaction is merely incidental to the transfer of the
chargeable interest from ‘V’ to ‘P’.

A transaction is not incidental to the transfer of the chargeable interest from ‘V’
to ‘P’:-

(a) if orin so far as it forms part of a process, or series of transactions, by
which the transfer is effected,

(b) if the transfer of the chargeable interest is conditional on the completion
of the transaction, or

(c) ifitis of a kind specified in section 75A(3).

A transaction may, in particular, be incidental if or in so far as it is undertaken
only for a purpose relating to —

(a) the construction of a building on property to which the chargeable interest
relates,

(b) the sale or supply of anything other than land, or

(c) aloan to ‘P’ secured by a mortgage, or any other provision of finance to
enable ‘P’, or another person, to pay for part of a process, or series of
transactions, by which the chargeable interest transfers from V' to ‘P’.

In subsection (3) —

(a) paragraph (a) is subject to subsection (2)(a) to (c),

(b) paragraph (b) is subject to subsection (2)(a) and (c), and

(c) paragraph (c) is subject to subsection (2)(a) to (c).

The exclusion required by subsection (1) shall be effected by way of just and
reasonable apportionment if necessary.

In this section a reference to the transfer of a chargeable interest from V' to ‘P’
includes a reference to a disposal by ‘V’ of an interest acquired by ‘P’’’
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DECISION

Introduction

1. This case concerns the application of stamp duty land tax (“SDLT™) to the sale
of Chelsea Barracks in London in 2007/2008 and its subsequent Shari’a-compliant
financing by way of a sale and lease-back. It raises important and difficult questions
concerning the application of the anti-avoidance provisions in sections 75A —C
Finance Act 2003 ("FA 2003").

Background
2. The Chelsea Barracks ("the Property") have been a British Army barracks since

the 1860s. They occupied a large site in Pimlico, London, off the Chelsea Bridge
Road.

3. The Property was owned by the Ministry of Defence ("MoD"). The MoD
decided to sell the Property for development.

4. The Appellant (Project Blue Limited, occasionally referred to hereafter as PBL)
agreed to buy the freehold of the Property from the MoD in April 2007.

3. The current appeal arises from the completion of sale of the Property and its
financing by way of a sale and lease-back in January 2008,

The parties

6. We find the following facts in relation to the parties involved in the transactions
to which this appeal relates.

7. The three principal parties to the transactions were as follows:

(a) MoD —the vendor.

(b)  The Appellant — the purchaser, a company incorporated in Guernsey
and which is now resident in Jersey. It is a special purpose acquisition
subsidiary brought into existence for the purpose of acquiring the
Property.

(¢) Qatari Bank Masraf al Rayan ("MAR") - a Qatari financial
institution, specialising in Islamic finance, which provided and syndicated
the finance for the purchase of the Property.

8. The eventual tenant and developer of the Property was Project Blue
Developments Ltd ("PBDL"), a Guernsey company connected to the Appellant, The
Appellant and PBDI, were members of a group of companies referred to as the
"Project Blue group”. There were four other members of the Project Blue group
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relevant to this appeal but which were not directly involved in the transactions. These
companies were as follows:

9.

(a) Qatari Diar Real Estate Investment Company ("QD") — a Qatari
incorporated and resident company owned by Qatari Investment
Authority, a sovereign wealth fund owned by the Qatari government (and
ultimately, therefore, by the Qatari ruling family). As we shall see, QD
was & founding minority shareholder in MAR,

(b) CPC Group Limited ("CPC") — a partner in the joint-venture with
QD, but otherwise unrelated to it.

(¢} Roseglen Limited ("Roseglen”) — a Guernsey Inc and resident
company: a member of the Project Blue group.

(d) Project Blue Guernsey Holdings Iimited ("PBGHL") — a Guernsey
Inc and resident joint-venture company within the Project Blue group.

At the time of the purchase of the Property the Project Blue group was

structured as follows (in a diagram to which both parties agreed):

10,

QD CPC
N e
80% 20%
PBGHL
100‘? E)O%
/ AN
Roseglen PBDL
100%

The Appellant

In broad terms, the role of the Appellant was to acquire the Property and to
secure planning permission to allow it to be developed into residential flats, PBDL
was responsible for the development of the property.
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11. The Appellant at all times material to this appeal in 2007 - 2008 was a
Guernsey company called Project Blue (Guernsey) Limited. On 31 December 2010,
for reasons wholly unconnected with the facts of this case, the Appellant migrated to
Jersey, in accordance with section 98 of the Companies (Guernsey) Law 2008, and
thereafter continued as a limited company under the name Project Blue Limited in
accordance with the Companies (Jersey) Act 1991,

Transaction steps in outline

12. On 5 April 2007, the Appellant contracted to purchase the freehold of the
Property from The MoD ("Step 1),

13, On 29 January 2008:

(1) the Appellant sub-sold the freehold of the Property to MAR ("Step 2')
(Z) MAR agreed to lease the Property back to the Appellant for the finance
period ("'Step 3').

4. On 31 January 2008 the following steps took place:

(1) MAR and the Appellant entered into put and call options respectively
requiring or entitling the Appellant to repurchase the frechold of the Property at
the end of the finance period ("'Step 4').

(2) The MOD conveyed the frechold of the Property to the Appellant ("Step
5™.

(3) At the same time as, and in connection with Step 5, the Appellant
conveyed the freehold in the Property to MAR ("'Step 6").

(4) Immediately after Step 6, MAR leased the Property back to the Appellant
for the required finance period ("'Step 7™). :

15." On 1 February 2008, the Appellant granted a 999 year lease to PBDL, together
with put and call options respectively requiring or entitling PBDL to purchase the
freehold of the Property. It was common ground between the parties that this
transaction was not directly relevant to the SDLT treatment of the transactions
described above,

Outline of the dispute

16, In short, the Appellant contends that no charge to SDLT arose to it in respect of
the above transactions because:

(1) sub-sale relief under section 45(3) FA 2003 applied to Steps 1, 2, 5 and 6
above;

(2) aliernative finance relief under section 71A FA 2003 applied to the
transactions at Steps 2, 3, 6 and 7 above.

(3)  Section 75A FA 2003 applied to none of the above Steps.
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17. The Respondents ("HMRC", which expression refers to its predecessor
organisation the Inland Revenue) contend that section 75A FA 2003 applied to the
above transactions. HMRC argues, for the purposes of section 75A, that the MoD is
"V" and the Appellant is "P" with the result that there is a notional land transaction for
the purposes of Part 4 of FA 2003 effecting the acquisition of the MoD's chargeable
interest by the Appellant on its disposal by the MoD,

18. HMRC further argue that the chargeable consideration for this notional
transaction is deemed by section 75A(5) to be the largest amount given by any one
person by way of consideration for the “scheme transactions” (under section 75A (5)
(a)) or received by the vendor (under section 75A(3) (b)). The MoD received £959
million but, HMRC argue that (in a recent amendment to their Statement of Case —
see below), because MAR gave £1.25 billion to the Appellant as consideration for the
sub-sale of the freehold, the chargeable consideration for the notional transaction in
accordance with section 75A (5) (a) is £1.25 billion rather than £959 million.

19. SDLT is, if chargeable, payable at the rate of 4% of the chargeable
consideration. Thus, if the chargeable consideration is £959 million the SDLT
payable at 4% is £38.36 million and if it is £1.25 billion it is £50 million.

20.  HMRC opened an enquiry into the SDLT returns submitted in respect of the
above transactions, In the case of the Appellant, the enquiry was concluded by a
closure notice contained in a letter dated 13 July 2011 which amended the Appellant's
transaction return 307388936MC. By that amendment, HMRC adjusted the amount
of SDLT due from the Appellant from £0 to £38.36 million. As noted above HMRC
now considers that the Appellant was uncharged by this amendment and that the
correct amount due is £50 million rather than £38.36million.

21, The Appellant, also in a recent amendment to its Grounds of Appeal, argues that
HMRC has amended the wrong return, The return referred to in paragraph 20 above
was the return which related to the completion of the contract between the MoD and
the Appellant dated 5 April 2007. The Appellant argues that HMRC were in error
when they amended this return because it was not a return relating to the alleged
notional land transaction.

The Appeal
22, On 8 August 2011, the Appellant appealed against the amendment to its land
transaction return (Form SDLT 1, Ref: 307388936MC), which, as explained above,
had been made by HMRC on 13 July 2011, HMRC had opened its enquiry into this
return on 14 November 2008. In his letter of 13 July 2011, the relevant HMRC officer
(Mr Buttery) said:
"I have amended your SDLT return to reflect my conclusion,
* [t previously showed that you were due to pay £0 tax.
* It now shows that you are due to pay £38,360,000.

* The difference s £38,360,000."
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23. As regards land transaction return is 308727497ME, 308876820MQ,
309375484MH and 308727494MV HMRC concluded that no amendment to the
return was required as a result of the enquiry.

24, On 28 February 2012 HMRC filed its Statement of Case.

The evidence

25, The evidence in this appeal was contained in two folders of documents which
comprised witness statements, correspondence and the relevant transaction
documents,

26. The witness statements were given by Mr Timothy Sherwood-King, a senior
property lawyer with Clifford Chance LLP ("Clifford Chance") and by Mr Qudeer
Latif, a partner based in Clifford Chance's Dubai office and the statements were
admitted as evidence. Mr Sherwood-King was responsible for the conveyancing
aspects of the purchase of the Property and its financing under the sale and lease-
back, Mr Latif is the head of Clifford Chance’s Islamic finance practice and
specialises in Islamic financing, He gave advice internally to colleagues in relation to
the 2007 and 2008 transactions. He was consulted on Islamic finance principles and
their application to the transactions, although the documents were governed by
English law and were drafted by his colleagues in London with his assistance. His
evidence chiefly concerned the characteristics of Shari’a-compliant financing.

27. Mr Gammie QC, appearing with Ms McCarthy, for HMRC did not cross-
examine Mr Sherwood-King or Mr Latif on their witness statements. Accordingly, the
evidence of these two witnesses was unchallenged.

The relevant statutory provisions

28.  Although sections 45 and 71A FA 2003 were relevant to the transactions which
form the subject matter of this appeal, their effect was not in dispute. Instead, it was
the application of sections 75A to C FA 2003 and related provisions to these
transactions which was the main issue in contention between the parties,

29.  HMRC accepted that if section 75A FA 2003 did not apply to the transactions
the SDLT analysis, based on sections 45 and 71A FA 2003, was that described by the
Appellant in its skeleton argument,

30. For convenience, we set out sections 45, TIA, 75A-C FA 2003 and the other
relevant provisions of FA 2003 in an appendix to this decision.

31, Section 75A refers to a notional transaction between "V" and "P". In this
decision we shall refer to V and P in accordance with the meaning of those
expressions in section 75A.,
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The transactions in detail

32.  The main facts in this appeal were not in dispute, although oddly there was no
agreed statement of facts. As we shall see, there was a dispute between the parties
whether the transactions (particularly, the Shari’a-cormpliant financing) were
motivated, at least in part, by tax (SDLT) considerations and, indeed, by religious
considerations,

33, We find the following facts.

34.  First, we take judicial notice of the fact that Qatar is an independent sovereign
country Jocated on the Arabian Peninsula. It is ruled as an hereditary emirate and its
population is predominantly Muslim,

35. On 5 April 2007 the Appellant exchanged contracts with the Secretary of State
for Defence (for convenience referred to as the "MoD") for the purchase of the
Property. This transaction was not subject to SDLT as it was not substantially
performed (section 44 (2) FA 2003).

36. The contract was a result of a sealed bid deadline tender process. In other
words, interested parties were invited to submit competing bids on the basis of the
vendor-drafted outline contract. The contract was, therefore, in standard form as part
of the tender process, which was designed to discourage deviation from the standard
seller documentation. Accordingly, a Memorandum was attached to the contract
specifying the parties and the purchase price.

37, Mr Sherwood-King's evidence was that in a tender process, such as that
described, he would not expect to see any accommodation for bidders' specific
funding needs because these were, broadly, their own affair.

38. QD was a party to this contract as guarantor of the Appellant's obligations.

39. The Memorandum specified that the Appellant would be the buyer of the
Property at the price of £959 million (inclusive of VAT, if any).

40. A 20% deposit (£191.8 million) was to be paid on exchange and that completion
would take place on 31 January 2008 (clause 4). The delayed completion was
specified in order to allow the MoD to re-quarter troops from the Property.

41. It was agreed to complete the agreement by means of a TR1 in the form
annexed to the contract, under which the MoD would be the transferor and the
Appellant would be the transferee (clause 8).

42.  The balance of the consideration was to be paid in four equal instalments of
£191.8 million each on 31 January 2008, 2 February 2009, 1 February 2010 and 31
January 2011 (clause 25),

43, Within 28 days of 5 April 2007, the Appellant was to procure a guarantee from
a UK clearing bank to guarantee payment of the four instalments (clause 26). The
guarantee was provided by HSBC Bank on 3 May 2007.
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44.  The MOD reserved overage rights (i.e. rights to participate in future dispositions
of the property by the Appellant at a higher price) (clause 8 and the Schedule to the
Transfer next to the contract). As we shall see, this caused some difficulty when the
financing with MAR was being negotiated.

45.  In order to pay the £191.8 million deposit, the Appellant borrowed from QD;
the deposit was duly paid on the day of exchange of contracts. However, the
Appellant had not yet arranged financing for the balance of the purchase price, The
intention was that the Appellant would secure financing between 5 April 2007 and
completion on 31 January 2008.

46.  Mr Sherwood-King said that, after the guarantee from HSBC had been sorted
out (paragraph 40 above), he prepared a bible of transaction documents and,
thereafter, the transaction became substantially dormant as far as he was concerned.

47. On 11 June 2007 Mr Sherwood-King said that Clifford Chance were contacted
by HSBC Bank Middle East Limited, of Doha, to say that HSBC and MAR had
together been instructed by QD to put together a financing package for the Appellant's
acquisition of the Property, for which purpose they were visiting London the next day
and wished to have a meeting. Mr Sherwood-King records the meeting as having
taken place at Clifford Chance's offices on 13 July 2007 (although it is possible that
this is a typographical error for 13 June 2007), Mr Sherwood-King and a colleague
met two representatives from HSBC Middle East, a director of HSBC Amanah's asset
finance advisory group and also the General Manager for Product Development of
MAR. Mr Sherwood-King said that it was immediately clear that the proposed
financing would be Islamic in nature, since this was the only type of financing which
MAR could engage.

48. As explained above, MAR is a Qatari incorporated financial institution
specialising in Islamic finance. Mr Latifs evidence was that MAR was formed on 4
January 2006 under Qatari law as a commercial and investment bank with an entirely
Shari’a-compliant portfolio of products. Mr Latif referred to MAR's Annual Report
for 2007 which stated that its operations commenced in October 2006, He said that
MAR's founding members were numerous (128 persons in all) but QD was the largest
amongst them (at approximately 4%). Of the next six (by size) five were Qatari state-
owned institutions or funds of one sort or another. 30 members of the Qatari ruling
family were also founding sharcholders, as also were members of the ruling families
of Saudi Arabia and Bahrainn, MAR has had, from the outset, a strong
“establishment” status in Qatar. It was Mr Latifs understanding that from the
beginning QD (the 80% indirect shareholder of the Appellant) and MAR had enjoyed
a close relationship, reflecting QD)’s status as "main founder" or promoter, its direct
sharcholding, its representation on MAR's board of directors and also the two
companies’ overlapping ownership (QD being ultimately owned by the Qatari ruling
family),

49, Those initial holdings were difuted by a public offering of MAR's shares in late
January 2006. Those new shares constituted 55% of the enlarged company and were
admitted to listing on the Doha stock exchange in June 2006. It was Mr Latifs
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understanding, based on information supplied by HSBC Amanah in the course of the
transaction, that no shareholder of MAR then held more than 5%, Mr Latif also noted
from a MAR publication on corporate governance of 2011 that QD had a right to
appoint a representative director to the MAR board,

50.  Mr Latif also noted that MAR had announced on 5 March 2007 that it was
funding a US $2.25 billion real estate project with QD at Lusail in Qatar, describing
QD as its "strategic partner". Mr Latif considered that that description was a
reasonable one and since both institutions enjoyed a considerable degree of official
sponsorship and support from the Qatari state he expected them to cooperate closely
with one another and to support one another's efforts. Mr Latif considered that MAR
would be a natural first choice for banking services in relation to a Shari’a transaction

>t. Mr Sherwood-King considered that it would not have been practical for QD or
the Appellant to have procured MAR to bid for the Property in their place, in order
that MAR could have taken a direct transfer from MOD., Although not a finance
lawyer nor privy to the financial affairs of QD and MAR, Mr Sherwood-King
considered that to procure a funding party to stand in as a bidder in a commercial
transaction would be most unusual, He did not find it easy to envisage a financial
institution well adapted to take the necessary decisions required by a bid process,
especially a comparatively small and newly-formed institution lacking Western
experience,

52.  According to Mr Sherwood-King, the proposal for Shari’a-compliant financing
was likely to have been in contemplation for some time before MAR and HSBC were
instructed as bankers.

33. At some time after the meeting referred to in paragraph 44 above, Norton Rose,
the law firm, were appointed to act jointly for HSBC and MAR on the Shari’a
financing.

54.  The Board of Directors of QD ("QD Board™) met on 27 January 2008 to
consider and approve the proposed financing of the Appellant's acquisition of the
Property. In addition to the transaction and financing documents requiring approval,
the QD Board was provided with a "tax structure paper” and a "Steps Paper" prepared
by QD's legal advisers, Clifford Chance.

55. A further meeting of the QD Board was held on 28 January 2008 at which the
execution of the remaining transaction documents was approved.

56. It appears that the same "tax structure paper” and “Steps Paper” had been
considered by the Board of Directors of the Appellant (the "Appellant Board") at a
meeting on 23 January 2008. Minutes of a subsequent meeting of the Appellant Board
refer to the transaction having been discussed at length at the meeting on 23 January
and to both papers having been considered, The Appellant has not disclosed minutes
of that Board meeting, nor disclosed the tax structure paper nor disclosed the Steps
Paper,

57. On 29 January 2008 the following steps took place:
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38.

(1) the Appellant entered into a contract with MAR (the "Sale Agreement")
for the sale of the Property for a price of US $2,467,875,000 to be paid as set
out in clause 4 of the contract, part being payable to the MoD at the request and
direction of the Appellant and the remainder to the Appellant itself, The First
Tranche of US dollars 757,341,480 was payable on completion date, the Second
Tranche of US $378,670,740 was payable on 2 February 2009, the Third
Tranche of US $378,670,740 was payable on 1 February 2010 and the Fourth
Tranche of US $378,670,740 was payable on 31 January 2011, In addition,
there was an SDLT Tranche of US $75,813,120 to be paid at the Appellant's
request to discharge any SDLT liability of the Appellant and an Additional
Payment Tranche of US $498,708,180 payable at the request of the Appellant in
respect of the rent due under the leaseback, fees, transaction costs and
professional costs. Clause 7.3.3 provided that MAR was only liable to make
future payments if, when such payments fell due, “neither a valid Sale
Undertaking Notice nor a valid Purchase Undertaking Notice” had been served,
Although the price was expressed in US Dollars, the SDLTI submitted in
respect of the transaction records the consideration payable as being £1.25
billion, The Appellant was not required to transfer the Property otherwise than
to MAR and MAR agreed not to sub-sell the Property prior to completion, This
transaction was not subject SDLT as it was not substantially performed (section
44 (2) FA 2003),

(2) The Appellant entered into an agreement for lease (the "agreement for
lease") under which MAR would immediately grant a lease back to the
Appellant. The form of the lease was set out in a schedule to the agreement. The
term of the lease was 999 years and two days ("the financing period") and was
to commence on the date of the transfer of the Property by the Appellant to
MAR (clause 7). This transaction was not subject SDLT as it was not
substantially performed (section 44(2) FA 2003).

(3) MAR, the Appellant, QD, PBGHL, Roseglen, four arranging banks (BNP
Paribas, Calyon Credit Agricole CIB, HSBC Bank Middle East Limited, MAR
and Qatar National Bank), HSBC Bank PLC entered into a Common Terms
Agreement, Under that agreement the Appellant indemnified, inter-alia, MAR
against any SDLT in respect of any Transaction Document (which included the
sale and leaseback arrangements ie. the Shari’a-compliant financing). The
Common Terms Agreement contained an acknowledgment by the parties that
the Transaction Documents were consistent with Shari’a principles.

On 31 January 2008:;

(1) the Appellant entered into to purchase undertakings entitling MAR to sell
the Property back to the Appellant at the end of the financing period (the "Put
Option") or on the occurrence of certain events (equivalent to a loan default);
and

(2) MAR entered into a sale undertaking, entitling the Appellant to buy back
the Property at the end of the financing period or at any time if the notice was
given, provided that notice had not already been given by MAR under one of
the purchase undertakings (the "Call Option"). The effect of the Call Option was
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that, in order for the Appellant to acquire the freehold reversion from MAR, it
would have to pay a sum equal to the price paid to date by MAR.

59.  On 31 January 2008 the MoD transferred the Property to the Appellant by a
Form TRI. The consideration was expressed as consisting of £383,600,000, which
was acknowledged to have already been paid, together with a further £575 million
which was to be paid in accordance with the contract of sale of 5 April 2007, as
explained above. This transaction was not subject to SDLT because, although it
completed the contract between the parties, it was completed at the same time as, and
in connection with, the completion of the contract between the Appellant and MAR
(section 45 (3) FA 2003). At the same time, the Appellant executed a charge over the
Property by way of legal mortgage for the purchase monies remaining unpaid.

60. In addition, on 31 January 2008, the MoD, the Appellant and QD entered into a
Deed of Clarification. Once the Shari’a-compliant financing proposals had been
mentioned to Mr Sherwood-King it was clear to him that an Ijara structure did not sit
well with the existing contract because the MoD had reserved "overage" rights, that
is, rights to participate in any sub-sale or on-sale of the Property at a higher price,
Since the contract made no allowance for non-conventional financing, there was some
ambiguity as to whether the Tjara financing was to be regarded simply as a type of
mortgage (which the contract did permit) or whether it would trigger a right to
additional payment, as being (literally) a subsequent sale at a higher price. The MoD
accepted that the Ijara financing was in the nature of the mortgage and this was
reflected in the Deed of Clarification.

61.  On 31 January 2008, the Appellant transferred the Property to MAR by a Form
TR 1. The consideration was expressed as consisting of US $757,341,480, which was
acknowledged to have already been paid, together with a further US $1,710,533,520
which was to be paid in tranches in accordance with Sale Agreement. This transaction
was exempt from the charge to SDLT under section 71A(2) FA 2003 (alternative
finance).

62.  On 31 January 2008 MAR granted a lease to the Appellant in accordance with
the terms of the agreement for lease. As already explained, the term of the lease was
for 999 years +2 days commencing on the date of the lease. The rent was caleulated to
give MAR an appropriate return on its ownership of the Property. This transaction
was exempt from the charge to SDLT under section 71A(3) FA 2003 (alternative
finance).

63. It was common ground that the sale and leaseback arrangements adopted in this
case werc a Shari’a-compliant Tjara-style financing. A Fatwa of Sheikh Nizam
Yaquby of the HSBC Amanah Shari’a Committee was obtained at the time in order to
certify compliance with Islamic requirements.

64.  Mr Latif also confirmed that he was not aware of any deviation "from standard"
motivated by the tax laws of any jurisdiction, He further confirmed that structuring
the financing as a forward sale agreement would not be accepted by most Islamic
finance experts as being in compliance with Tslamic finance principles. Moreover,
structuring the transaction as a Murahaba transaction (another type of Islamic
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financing) would be disapproved of by many Shari’a experts and would have created
an immediate adverse liquidity (within the pool of Shari’a financiers) and would
consequently have had an adverse pricing effect. In his view, an overwhelming
proportion of Islamic financing of real estate in the UK and elsewhere is undertaken
on the [jara model as in this transaction.

65. HMRC, in their Statement of Case, suggested that a forward sale agreement
might have been an alternative method of structuring or financing the transaction, Mr
Latif's evidence was that most Islamic finance experts would not accept a forward sale
agreement as being in compliance with Islamic finance principles.

66. It was clear from the documentation that the sale and lease-back between the
Appellant and MAR contemplated and was predicated upon the prior sale of the
Property by the MoD to the Appellant.

67.  Although MAR was the sole finance counterparty for the transaction with the
Appellant, MAR subsequently syndicated the funding. In addition, it was provided
that the funding parties should hold their interest in the Property through a trustee, in
order to avoid the danger that the Appellant's interests might be encroached upon by
equities created by MAR when syndicating its finance participation. For convenience,
in this decision references of a transfer of the Property to MAR include a transfer to
the trustee.

68.  On the same day (i.e. 31 January 2008) the following payments were made:

(1)  MAR transferred US $789,735,642.50 to the Appellant's Guernsey bank
account. Of this amount, US $757,341,480 included the sum that was used by
the Appellant to make the first instalment due from the Appellant to the MoD
on 31 January 2008. US $27.2 million represented certain fees and other
professional expenses; and

(2) the Appellant paid £191.8 million to the MoD.

69. 1 February 2008, the Appellant granted a 999 years intragroup lease (the "under
lease™) for no premium and a peppercorn rent to PBDL. PBDL was a 75% subsidiary
of the Appellant within paragraph 1 of Schedule 7 FA 2003. The reason for the under
lease was that the onward sale of the residential units, once constructed, could be
carried out without having to disclose the entire Islamic funding structure. The
transaction was exempt from charge to SDLT under paragraph 1 (1) Schedule 7 FA
2003 because the Appellant and PBDL were members of the same group.

70. On 1 February 2008 the Appellant granted PBDL, in consideration for a
premium of £1 plus a deferred premium equal to any increase in the market value of
the Property above the Base Price, the right to buy the Property (defined as the
freehold and the leasehold in respect of the Property) from the Appellant for the Base
Price of £1,270,000,000. The option was exercisable only after the Appellant had
acquired the frechold from MAR under the Call Option.

71. On I February 2008 PBDL granted the Appellant the option of requiring PBDI.
to buy the Property from the Appellant for the price of £1,270,050,000. The option

12




10

15

20

25

30

35

40

was exercisable only after the Appellant had acquired the freehold from MAR. under
the Call Option. .

72. On 1 February 2008, Clifford Chance submitted a notification "Disclosure of
Avoidance Scheme" in accordance with SDLT Tax Avoidance (Prescribed
Description of Arrangements) Regulations (SI 2005/1 868). The notification stated:

“No SDLT is payable by B [the Appellant] on the sale from S [the
MoD] by virtue of sub-sale relief under section 45 (3) Finance Act
2003. No SDLT is payable by FI [MAR] on the sale of the Property
from B [the Appellant] to FI [MAR] by virtue of alternative property
finance relief under section 71A (2) Finance Act 2003."

73. Under section 306(1) Finance Act 2004 arrangements are notifiable in the
following circumstances:

“In this Part “notifiable arrangements” means any arrangements
which—

(a)  fall within any description prescribed by the Treasury by
regulations,

(b)  enable, or might be expected to enable, any person to obtain an
advantage in relation to any tax that is so prescribed in relation to
arrangements of that description, and

{c) are such that the main benefit, or one of the main benefits, that
might be expected to arise from the arrangements is the obtaining of
that advantage,”

74. The SDLT Avoidance Schemes (Prescribed Descriptions of Arrangements)
regulations 2005 (SI 2005/1868) prescribed arrangements relating SDLT in respect of
non-residential property for the purposes of section 306 (1) (a) above.

75. The ljara financing to which the Appellant and MAR were parties was
terminated on 1 March 2010. The Fourth Tranche of consideration (US $378,670,740,
payable on 31 January 2011) was, therefore, never paid.

Land transaction returns

76. The following land transaction returns were filed in relation to the above
transactions on 22 February 2008:

(1) 307388936MC — this return, filed on behalf of the Appellant, related to
the completion on 31 January 2008 of the contract between the MoD and the
Appellant dated 5 April 2007, The return related to a transaction which was
completed at the same time as and in connection with the completion of the
contract between the Appellant and MAR and the Appellant considered that no
liabifity to SDLT arose by virtue of section 45(3) FA 2003.

Since HMRC had not prescribed a form of return which catered for the
intermediate transaction in a sub-sale, the Appellant filed the SDLT
307388936MC and claimed "other relief" in Box 9.
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This was the return that was amended by HMRC's letter of 13 Jufy 2011,

(2) 308727994ME - this return, filed on behalf of MAR, related to the
completion on 31 January 2008 of the sale agreement between the Appellant
and MAR dated 29 January 2008. Box 10 set out the total consideration for the
transaction as £1,250,000,000, which we assume is the sterling equivalent of US
$2,467,875,000 as specified in the Sale Agreement.

In Box 9 MAR claimed "Alternative Property Finance Relief” under section
71A FA 2003,

(3)  308876820M() — this return related to the grant of the lease by MAR to
PBDL on 31 January 2008. Box 24 set out the net present value of the rent
reserved by the lease, being £1,640,799,863.

In Box in 9 the Appellant claimed "Alternative Property Finance Relief" under
section 71 A (3) FA 2003,

(4) 308727494 MV and 308727495MA — the lease put and call options from
the Appellant to PBDL.,

77. On 1 March 2010 a land transaction return 309375484MH was filed in relation
to the transfer of the frechold from MAR to the Appellant recording consideration
payable of £1.25 billion,

Preliminary issues

HMRC's application to amend Statement of Case

78. On 5 March 2013, with the hearing of this appeal scheduled for 20 and 21
March 2013, HMRC applied to amend their Statement of Case.

79.  As we explained, IMRC's original amendment to the Appellant's ITand
transaction return 307388936MC increased the amount of SDLT due from £38.3 6
million on the basis that section 75A FA 2003 applied to the transactions in dispute
with the result that consideration of £959 million was charge to SDLT at the rate of
4% by virtue of section 75A (5) (b) FA 2003.

80. On further review, which we were informed occurred when Counsel
commenced the preparation of the skeleton argument, HMRC considered that the
amendment (and consequently HMRC's original Statement of Case) understated the
correct amount of SDLT due in relation to the transactions.

81.  HMRC requested that the Statement of Case should be amended to show the
SDLT due as being £50 million i.c. £1,250,000,000 x 4%.

82, Mr Gammie explained that, as we shall see in detail later, HMRC's analysis was
that under section 75A the MoD was cast in the role of "V" and the Appellant was
cast as "P", with the result that there was a notional land transaction for the purposes
of Part 4 FA 2003 effecting the acquisition of the MoD's chargeable interest by the

14




10

15

20

25

30

35

Appellant on its disposal by the MoD. The chargeable consideration for this notional
transaction was deemed by section 75A(5) to be the largest amount either given by
any one person by way of consideration for the scheme transactions (section 75A(5)
(a)) or received by the vendors (under section 75A(5) (b)). The MoD received £959
million. But since MAR gave £1.25 billion to the Appellant for the sub-sale of the
frechold, the chargeable consideration for the notional transaction had to be
determined under section 75A(5) (a) i.e. £1.25 billion.

83.  HMRC argued in the alternative that, if for any reason we disagreed with this
analysis, SDLT was in any event due (under section 75A (5) (b)) on the consideration
of £959 million received by the MoD, as per HMRC's original Statement of Case.

84.  Accordingly, in seeking to increase the amount of SDLT payable, HMRC
requested that the Tribunal should increase the self-assessment (as amended),
pursuant to paragraph 42 (3) Schedule 10 FA 2003,

85.  In support of the application, whilst recognising that the point was being taken
for the first time, Mr Gammie argued that the point was a pure point of law and
required no additional evidence or witnesses. In any event, the appeal inevitably
required the Tribunal to consider the correct amount of consideration chargeable
under section 75A. Therefore, Mr Gammie submitted that there was no procedural
prejudice to the Appellant in granting his application,

86. Mr Thomas, appearing for the Appellant, drew attention to the overriding
objective in the Tribunal's Rules i.e. the need to deal with matters fairly and justly.
Mr Thomas noted that the Tribunal had wide case management powers under Rule 5.

87. Mr Thomas argued that HMRC had before them all the facts and evidence from
the very start. Those advising the Appellant had thought HMRC were being
reasonable in originally limiting their amendment to £38.36 million and assumed this
was an exercise of HMRC's discretion.

88.  Mr Thomas referred to the decision of the Supreme Court in Tower MCashback
[2011] 3 AIER 171 and, in particular, the judgment of Lord Walker at paragraphs 15
— 17. The decision of the Supreme Court was that a closure notice did not have to
give reasons for the conclusion reached. Recognising that this might be seen as
"putting temptation in HMRC's way" the Supreme Court emphasised that HMRC's
officers should not be tempted to draft every closure notice in wide and uninformative
terms,

89.  The closure notice and the present appeal was issued just two months after this
warning by the Supreme Court, Mr Thomas said the closure notice was, however,
uninformative: it simply increased the SDLT from £nil to £38,360,000. Tt followed
that the "subject matter” of the appeal had to be defined by that sum,

90.  Mr Thomas argued that the proposed amendment to the Statement of Case was
made too late and was unfair to the Appellant,
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91.  In reply, Mr Gammie noted that Mr Thomas had admitted that the Appellant's
advisers had already been aware of the issue which he was seeking to raise. There
was, therefore, no prejudice.

Our decision on HMRC's application

92. We decided to allow HMRC's application, bearing in mind the overriding
principle to deal with matters fairly and justly. We considered that there was little or
no prejudice to the Appeliant in relation to the lateness of the application. The correct
amount of chargeable consideration for the purposes of section 75A was a matter that
was already before the Tribunal. It was important that the Tribunal correctly applied
the law in relation to the determination of the chargeable consideration. No new
evidence or witnesses were required because the point was simply a question of law.

93.  For these reasons, we allowed HMRC's application.

The Appellant’s application to amend its Notice of Appeal

94. Mr Thomas applied to amend the Appellant's Notice of Appeal dated 14
October 2011 in order to advance the argument that HMRC had amended the wrong
land transaction return. HMRC had amended the return referenced 307388936MC,
which was the return in respect of the land transaction effected by the TR1 which
completed the Appellant's contract with The MoD. The effect of section 45 (3) was
that the transaction was not a land transaction and had to be disregarded for SDLT
purposes. The return was correct and ought not to have been the subject of
amendment,

95.  HMRC were contending that the Appellant was subject to SDLT in respect of a
notional transaction under section 75A. It was not open to HMRC to amend a return
in respect of another (actual) transaction. A land transaction return was delivered in
respect of the land transaction to which it referred and not to some other notional land
transaction to which it does not refer. HMRC should have (but did not) made a
determination of the amount of SDLT due from the Appellant under paragraph 25
Schedule 10 FA 2003, It was now too late (after the expiry of four years from the
effective date of the notional land transaction) to make such a determination.

96. Mr Thomas argued that the Notice of Appeal dated 14 October 2011 was
potentially wide enough to cover the new ground of appeal put forward. In the second
and fourth subparagraphs it was noted that there was no transaction in relation to
which the Appellant was chargeable (in which case any amendments to the
Appellant's return must necessarily have been mis-targeted). The Appellant had not
deliberately withheld this point waiting for a time limit to expire. In any event, when
those grounds of appeal were lodged, the Appellant was "partially blindfold" in the
absence of any statement of conclusions or grounds for conclusions in the closure
notice,

97.  Mr Gammie noted that the point which the Appellant now sought to raise had
first been put forward in Mr Thomas's skeleton argument filed on 6 March 2013, It
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was purely a procedural point and sought to prevent HMRC collecting tax which
would otherwise be due.

98.  Mr Gammie disputed the assertion that the Appeilant was "partially blindfold"
when filing its Notice of Appeal. Mr Gammie referred to correspondence between the
Appellant and HMRC prior to the issue of the closure notice which explained
HMRC's position. They had also been subsequent correspondence in the course of
2011 in which HMRC set out the reasons for the closure notice.

99. In addition, Mr Gammie submitted that if the Appellant had fully set out its
grounds for appeal in its Notice of Appeal in October 2011, HMRC would have
issued 2 protective determination under paragraph 25 Schedule 10 FA 2003 prior to
the expiry of the four-year deadline at the end of January 2012.

Our decision on the Appellant's application

100. We decided to allow the Appellant's application, bearing in mind the overriding
principle to deal with matters fairly and justly.

101. In the same way that HMRC's application had been made late, the application
made by the Appellant was also made at a very late stage.

102. Subject to one point which we deal with below, our reasons for allowing the
Appellant's application were similar to those for which we allowed HMRC's
application. The Appellant's application raised a point of law which required no
additional evidence or witnesses. The Tribunal in considering whether to uphold the
amendment to the self-assessment land transaction return was bound to consider, as a
matter of law, whether the correct return had been amended., Again, it was important
that the Tribunal reached its decision on the correct legal basis.

103. The one issue that caused us some initial concern was the Mr Gammie's written
submission that if the Appellant had raised this point in its Notice of Appeal dated 14
October 2011, or indeed at any time before the end of January 2012, HMRC couid
have made a determination in respect of the notional land transaction under paragraph
25 Schedule 10 FA 2003, The four vear time limit for such a determination expired at
the end of January 2012 and that it was now too late for a determination to be raised.

104. Tn our experience an Appellant's Notice of Appeal usually states the grounds for
the appeal in relatively general terms, usually reflecting matters debated in
correspondence. It is only when HMRC's Statement of Case is served on the
Appellant that the detailed case of HMRC is set out. At that stage it would be
appropriate for the Appellant to revise or file more detailed grounds of appeal in
response to HMRC's Statement of Case.

105. Tn this case HMRC filed its original Statement of Case on 28 February 2012 i.e,
after the four-year time limit for making a determination had already expired. In our
view, therefore, it was reasonable for the Appellant only finally to formulate its case
after the Statement of Case had been served.
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106. Therefore, bearing in mind the overtiding principle of dealing with matters
fairly and justly, we considered that the Appellant's application should be allowed.

Arguments for the Appellant

HMRC amended the wrong return

107. Mr Thomas submitted that HMRC had amended the wrong land transaction
return. Section 76 FA 2003 imposed a duty on the purchaser to deliver a land
transaction return to HMRC in respect of every notifiable transaction. The return had
to include a self-assessment of the tax that, on the basis of the information contained
in the return, was chargeable in respect of the transaction (section 76 (3)). Section 77
FA 2003 specified which land transactions were notifiable, Mr Thomas argued that
there was no obligation to return a notional land transaction within the meaning of
section 75A.,

108. In fact, as Mr Thomas noted, section 94 FA 2008 substituted a new section 77
FA 2003 and in the new section 77 there was a provision (section 77(1) (d)) which
identified a notional land transaction under section 75A as a notifiable land
transaction. However, this new provision only had effect in relation to transactions
with an effective date on or after 12 March 2008 ie. it did not apply to the
transactions involved in this appeal.

109. Moreover, there was no land transaction between the MoD and the Appellant
because this transaction fell to be disregarded under the tail piece of section 45 (3). It
was clear from the details contained in the SDLT return 307388936MC that the return
related to this disregarded transaction, It did not relate to the notional transaction for
which HMRC argued under section 75A. HMRC could not, in Mr Thomas's
submission, take one land transaction return and amend it to apply to a completely
different (ie notional) transaction.

110. Accordingly, HMRC could not have come to the conclusion the return
307388936MC should be amended. Instcad, Mr Thomas submitted that HMRC
should have exercised its powers under paragraph 25 Schedule 10 FA 2003 and made
a determination, Paragraph 25 applied in the case of a chargeable transaction where
no land transaction return has been delivered. The determination must be made no
more than four years after the effective date of the transaction in question. Since no
determination had been made it was now too late to make one.

Section 754 only applies to avoidance transactions

I11. Any event, Mr Thomas submitied that section 75A should not apply to the
transactions involved in this appeal. Section 75A was an anti-avoidance provision but
the transactions in this appeal were wholly commercial.

112, The structure of the funding involving MAR was entirely driven by the client
(the Appellant) and not by the bankers. This was not what would be expected if the
funding had been structured to avoid SDLT. The transactions and documents had not
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been structured or amended to achieve a favourable SDLT result. Mr Thomas
submitted that the facts indicated that the financing was not a short-term funding to
avoid SDLT which was then abandoned.

I13. Instead, the facts demonstrated the importance of Shari’a-compliant financing to
the parties. Mr Thomas noted that Shari’a financing gave the totality of ownership to
the funding bank, unlike a conventional Western-style funding where the bank would
simply take a security interest,

114. Mr Thomas argued that section 75A should be construed purposively (Barclays
Mercantile Business Finance limited v Mawson (HMIT) [2002] EWCA Civ 1853) and
that purposive construction over-rode a “black letter” approach to statutory
interpretation (Attorney-General's reference (Number 5 of 2002) [2004] UKHL 40 per
Lord Steyn at paragraph [31]), Mr Thomas referred to the summary of the case law
concerning the interpretation of tax statutes in an anti-avoidance context contained in
the judgment of Arden LT in Astall v HMRC [2010] STC 137 paragraphs 20 — 36 and,
particularly, to the judgment of the Appellate Committee in Mawson at paragraph 36.

L15. In deciding what transactions answered the statutory description contained in
section 75A it was necessary to have regard to the short title of the provisions
contained in the legislation i.e, "Anti-avoidance", It was legitimate to refer to the short
title or marginal note in determining the statutory context. Mr Thomas referred to the
judgment of Sir Nicholas Browne-Wilkinson V-C in Tudor Grange Holdings Limited
v Citibank NA [19917 4 AIER 1 at 13d as follows:

"Although the marginal note to a section cannot control the language
used in the section, it is permissible to have regard to it in considering
what is the general purpose of the section and the mischief at which it
is aimed."

116. In determining the statutory context and the purpose of section 75A it was also
legitimate to have regard to the Explanatory Notes which accompanied the Finance
Bill 2007. These Explanatory Notes indicated that, what was, Clause 70 Finance Bill
2007 was intended "to counter schemes which attempt to avoid Stamp duty land tax
(SDLT)." Mr Thomas drew attention to the well-known passage in the judgment of
Lord Steyn in R (Westminster City Council) v National Asylum Support Service
[2002] 4 All ER 654 at 657 [5]:

“The question is whether in aid of the interpretation of a statute the
court may take into account the explanatory notes and, if so, to what
extent. The starting point is that language in all legal texts COnveys
meaning according to the circumstances in which it was used. It
follows that the context must always be identified and considered
before the process of construction or during it. It is therefore wrong to
say that the court may only resort to evidence of the contextual scene
when an ambiguity has arisen... Again, there is no need to establish an
ambiguity before taking into account the objective circumstances to
which the language relates. Applied to the subject under consideration
the result is as follows. In so far as the explanatory notes cast li ght on
the objective setting or contextual scene of the statute, and the mischief
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at which it is aimed, such materials are therefore always admissible
aids to construction, They may be admitted for what logical value they
have. Used for this purpose explanatory notes will sometimes be more
tnformative and valuable than reports of the Law Commission or
advisory committees, government Green or White Papers, and the like,
After all, the connection of explanatory notes with the shape of the
proposed legislation is closer than pre-parliamentary aids which in
principle are already treated as admissible; see Cross Statutory
Interpretation (3rd edn, 1995) pp 160-161."

117, Mr Thomas, therefore, submitted that the context showed section 75A was not
designed to catch every transaction where SDLT was less than it might have been but,
instead, was only intended to apply where transactions had been structured to avoid
tax,

118. Mr Thomas also referred to HMRC's technical guidance in respect of section
75A contained in "Technical News" August 2007 which stated that section 75A was
"intended to counter certain schemes which have the effect of reducing Stamp duty
land tax." The guidance gave examples of transactions to which the provision might
apply. In particular, the guidance indicated that section 75A was intended to apply to
artificial schemes, for example, where the terms of the lease were modified in return
for a payment in cases where a freehold had previously been devalued. These
examples made it clear that section 75A intended apply to "scheme transactions"
which modified disposals between V and P.

119, In Pollen Estate Trustee Company Limited v HM Revenue and Customs
Commissioners [2012] STC 2443 the Upper Tribunal (Warren J and Judge
Herrington) also referred (at [64]) to the fact that section 75A was an anti-avoidance
provision.

120. Therefore, Mr Thomas argued that it was plain from the statutory background
and context that section 75A was intended to catch avoidance and was not intended to
apply to innocent transactions, Avoidance involved taking deliberate steps to bring
about or prevent a particular tax result. But where a taxpayer engaged in steps which
were commercial, as in this case, which happened to lead to a particular tax result
which was favourable, Mr Thomas submiited that this was not avoidance. The
transactions in this appeal, according to Mr Thomas, were not within the statutory
intention when the statute was construed purposively.

121. Mr Thomas argued that the approach adopted by HMRC would give rise to the
application of section 75A in many inappropriate circumstances, For example, if at
the height of the property market P contracted to sell land to B for £2 million, with
completion delayed for a year, but the market value of the land fell to £1.5 million by
the completion date, with the result that B could no longer afford finance the purchase
but had to sub-sell at market value to a newly-found purchaser, C, Mr Thomas argued
that HMRC's approach would result in C paying SDLT on £2 million, despite the
wheolly commercial nature of his purchase (and despite the fact that C may be wholly
unaware of the terms of A's contract).
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122, Mr Thomas addressed criticism from HMRC that the Appellant had not called
its directors to give evidence as to what was intended. Mr Thomas submitted that
what was intended by the Appellant could be discerned from what was actually done.
The evidence of directors was not always the best guide to a company's intentions. In
any event, Mr Thomas informed us that none of the directors of the Appellant who
were directors at the time of the transactions in question were still with the Appellant,

123. In this case, Mr Thomas argued that the Islamic funding proposal did not come
from UK professional advisers and that the evidence of Mr Sherwood-King made this
clear. The contract for the acquisition of the Property in 2007 occurred before the
financing of the transaction had been decided upon. Mr Sherwood-King's evidence
was that MAR could not been brought into the bidding process at the time of the
acquisition. Mr Latif's evidence was that Ijara-type funding was likely to be the only
suitable form of Islamic financing in this context. Therefore, the manner in which the
transactions took place represented the only realistic way which the transactions could
have occurred. All the steps were commercial and 1o steps were taken to avoid tax.

124. The result, if HMRC's arguments were accepted, would be that the Appellant
had to pay more tax because it used an Islamic financing then it would have done if it
had used a Western-style loan financing. Indeed, Mr Thomas submitted that, if section
75A was construed to apply to a normal Islamic financing, this was a strong
indication that HMRC’s construction was flawed.

If section 754 applies, is the Appellant the right target?

125. Mr Thomas argued in the alternative, that if section 75A did apply to these
transactions it had to be capable of being applied in a way that taxpayers knew how it
applied and could, consequently, comply with the requirements of the legislation e.g.
as to the filing of land transaction returns,

126, It was, therefore, necessary to establish the identity of P the purposes of section
75A. This was not easy where there were multiple parties, particularly where there
was no tax avoidance. Nonetheless, Mr Thomas submitted, it was necessary in order
to give effect to the principle of legal certainty that a single P should be identifiable:
all other land transactions identified as "scheme transactions" were disregarded by
section 75A (4)(a).

127. Mr Thomas cited the Court of Appeal decision in Attorney-General v Wilts
United Dairies Limited Times Law Reports 22 July 1921 as authority for the
proposition that Parliament would usually be presumed not to have delegated to a
Minister of the Crown undefined and unlimited powers of imposing taxation,

128. Mr Thomas submitted that a more logical candidate than the Appellant for the
role of P was MAR. In applying the section, Mr Thomas argued that it was
appropriate to apply it to the earliest land transaction first, then to the next land
transaction and then to the final land transaction. On that basis it was the acquisition
of the freehold interest in the Property by MAR which should first be subjected to A.
Having done this, any attempt to apply section 75A to any subsequent acquisition of
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the chargeable interest must take account of the tax which had been charged under
section 75A by reference to the prior acquisition.

129. The transactions involved in connection with the acquisition of the freehold in
the Property must, Mr Thomas argued, include the contract between the MoD and the
Appellant, the transfer of that freehold by the MoD to the Appellant, the sale
agreement between the Appellant and MAR and the transfer of the frechold by the
Appellant to the MAR. Mr Thomas submitted that no SDLT was payable on those
transactions for the reasons given earlier that in this decision. If, however, the MoD
had disposed of the freehold and MAR had acquired it for the consideration received
by the MoD, the SDLT payable would have been £38,360,000 (section 75A (5)).

130. As regards the acquisition by the Appellani of the lease granted by MAR (the
parties agreed that the acquisition of the freehold by the Appellant was to be
disregarded by virtue of section 45 (3)), Mr Thomas submitted that, applying the same
reasoning, section 75A (1)(c) was not satisfied: in respect of this transaction the
amounts of SDLT payable in respect of the scheme transactions had to include the
amount of £38,360,000 which was due by virtue of MAR's acquisition of the freehold
in the Property. Therefore, section 75A was inapplicable to any later transaction i.e.
later than MAR's acquisition of the freehold.

[31. Moreover, Mr Thomas drew attention to the words “transactions (including the
disposal and acquisition) are involved in connection with the disposal and acquisition”
in the definition of "scheme transactions" in section 75A(1)(b). In his submission the
words "involved... in connection with" meant that the relevant transaction must
modify or affect what was acquired by P. This was in line with the purpose of the
legislation i.e. it was aimed at transactions which depreciated what was passed to P
followed by transactions which restored the value. To be "involved... in connection
with” the disposal and the acquisition the transaction had to affect the transaction
between V and P. In this case, the agreement and the transfer between the MoT) and
the Appellant were not affected by later transactions. By contrast, the acquisition of
the leasehold by the Appellant from MAR was involved in connection with the
disposal by the MoD of the freehold and MAR's acquisition — the lease to the
Appellant by MAR could not have happened without the transfer from the MoD to
MAR. Therefore, the first transaction that could have engaged section 75A was not
the acquisition by the Appellant of the freehold but rather the acquisition of that
interest by MAR.

132, Alternatively, it was possible to construe section 75A as imposing a charge to
SDLT on the purchaser who, at the completion of the scheme transactions, was lefi
with the valuable chargeable interest. This was supported by the apportionment
provisions of section 75C(5). Section 75C(5) was not dealing with the notional
transaction envisaged by Section 75A but rather with the eventual purchaser,
Furthermore, the frechold retained all the value: the lease to the Appellant was
nothing more than the means by which the equivalent of interest on a loan by MAR to
the Appellant was to be paid. Until the Appellant acquired the freehold by exercise of
the call option, and paid the full price of US $2,467,875,000 to MAR, it did not own a
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chargeable interest which fairly reflected the consideration paid to MoD. It was MAR
which ended up with the most valuable chargeable interest,

"By reason only of section 714"

133, If, contrary to his earlier submissions, section 75A was engaged and the
Appellant was the correct target then Mr Thomas submitted that section 75A (M
applied. This provision stated;

"This section [section 75A] does not apply where subsection (1) (e) is
satisfied only by reason of —

(a) section 71A to 73..,
(b)...."

134. Had it not been for section 71A, the amount of tax payable on the relevant land
transactions would have been in excess of £38,360,000. The amount chargeable on
the purchase of the frechoid by MAR would have been £50 million. In addition, the
Appellant would have paid SDLT at 1% on the net present value of the rents reserved
by the lease granted by MAR of £1,640,799,863 —~ a further £1,640,800. It was
therefore only by reason of the application of section 71A to both these transactions
that the condition in section 75A(1) (¢) was satisfied.

Arguments for HMRC

How did section 754 apply in this case?

135. Mr Gammie submitted that in this case, "one person” (the MoD, i.e. V) disposed
of the freehold in the Property and "another person" (the Appellant, i.e. P) acquired "a
chargeable interest deriving from it" i.e, the leaschold. Section T5A(1)(a) explicitly
contemplated the acquisition by P of an interest derived from the freehold,
Accordingly, section 75A(1)(a) was satisfied,

136. The Appellant's contract to acquire the Propetty from the MoD, the financing of
that acquisition by way of a sub-sale of the Property to MAR, including the transfer to
the Appellant and associated transfer to MAR and the lease-back of the property by
MAR to the Appellant were transactions "involved in connection with" the disposal
by the MoD and the leasehold acquisition by the Appellant, Accordingly, section
75A(1)(b) was satisfied. These transactions together comprised the "scheme
transactions" as defined.

137. The sum of the SDLT payable in respect of the transactions described in the
preceding paragraph (£nil) was less than the amount that would be payable on a
notional land transaction effecting the acquisition of the freehold in the Property by
the Appellant on its disposal by the MoD, Notwithstand ing that the Appellant actually
acquired a leasehold interest in the property initially, the notional transaction
postulated by section 75A(1)(¢c) focused on the chargeable interest disposed of by V
(i.e. the MoD), namely the freehold, Thus, Mr Gammie submitted, section 75A(1) {c)
was also satisfied.
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138. Pursuant to section 75(4)(a) any of the scheme transactions which was a land
transaction had to be disregarded for SDLT purposes. Instead, under section 75A(4)
(b), there was postulated a notional land transaction effecting the acquisition of the
freshold in the Property (i.e. the MoD's chargeable interest) by the Appellant on its
disposal by the MoD.

139. Pursuant to section 75A(5), the chargeable consideration for the notional land
transaction was the largest amount either given by any one person by way of
consideration for the scheme transactions (under section 75A(5) (a)) or received by
the vendors (under section 75A(5)(b)). The MoD, as vendors, received £959 million.
But since MAR agreed to pay £1.25 billion to the Appellant for the sub-sale of the
freehold, the chargeable consideration for the notional transaction was determined by
section 75A(5)(a). SDLT was therefore due at the rate of 4% of £1.25 billion, namely
£50 million.

140. Mr Gammie accepted that the results of his submissions was that the SDLT due
as a result of the arrangements was greater than that duc on a straightforward purchase
of the property by the Appellant from The MoD. This arose, not because HMRC's
interpretation was wrong, but was a natural result of the transactions entered into by
the Appellant and MAR,

141. Pursuant to section 75A(6), the effective date of the notional transaction was 31
January 2008, the date of the lease from MAR to the Appellant.

Is section 754 engaged?

142. Mr Gammie argued that the Appellant had not produced evidence in relation to
their motives for the transactions concerned in this appeal. He noted that Mr Thomas
had relied squarely on the commerciality of transactions but seemed to accept that
they fell within the literal wording of section 75A.

143. As regards Mr Thomas's argument that section 75A did not apply to commercial
transactions but only to those transactions concerned with tax avoidance, the only
support for that argument was in the heading or side-note of section 75A. Otherwise,
the provision made no veference to the exclusion of commercial transactions.

144, Section 75A(7) excluded commercial transactions that would otherwise be
caught. For example, section 75A(7)b) referred to transactions falling within
Schedule 9 (which dealt with the right to buy public housing and shared ownership
leases). The fact that Parliament needed to exclude these transactions was indicative
of the broad scope of the provisions.

145. Section 75C(11) and (12) provide that the Treasury may by order provide for
section 75A not to apply in specified circumstances and that such provision may be
made retrospective. Again, this indicated that Parliament intended section 75A to
have a very broad potential scope. Mr Gammie noted that the Treasury had not
excluded the Appellant's transactions.
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146. Mr Gammie referred to the decision of the Court of Appeal in Page (HMIT) v
Lowther [1983] STC 799. In this case, the trustees of an estate decided to develop for
residential purposes some land included in the estate. Rather than develop the land
themselves, the trustees granted a lease to a development company in return for a rent
and a premium on terms which they were advised will produce the best possible price.
The premium was a predetermined proportion of the price obtained by the
development company for under leases of the houses and flats erected on the land.
The trustees were assessed under provisions introduced in 1969 to end transactions
which converted development profits from land into capital gains, The side-note of
the relevant provision, section 488 Income and Corporation Taxes Act 1970,
contained a side note reading: "Artificial transactions in land." Subsection (1)
expressly stated the purpose of the section is being the prevention of the avoidance of
tax by persons concerned with land or the development of land, In Mr Gammie's
submission all the arguments raised by Mr Thomas in relation to section 75A
applying only to tax avoidance transactions, were dealt with by the Court of Appeal in
Lowther.

147, In Lowther Slade LJ said at 807d:

"I must accept that on my construction of the section, the side note
reading "Artificial transactions in land” may, in some cases, be
somewhat misleading, I would accept that the transactions involved in
the present case cannot on the evidence fairly be described as artificial.
Nevertheless, as Lord Upjohn pointed out in R v Schildkamp [1971]
AC 1 at 28, "a side-note is a very brief précis of the section and
therefore forms a most unsure guide to the construction of the enacting
section..."

148. Robert Goff LY said at 807j;

"It is plain from the authorities... That, although it may be legitimate to
look at the side note, nevertheless a side note is a very poor guide and
will very rarely throw light on the intention of Parliament. The
argument of counsel for the trustees really goes so far as to pray in aid
a side note to limit, even qualify, the natural meaning of the words of
the subsection. This is seeking, in my judgment, to derive from the side
note more than can legitimately be derived from it as a matter of
construction,"

149. Mr Gammie also referred to the decision of the House of Lords in R v Montila
[2005] 1 ALl ER 113 where the Appellate Committee [at 124] accepted that heading
and Explanatory Notes were permissible aids in determining the statutory context of
legislation,

150. Mr Gammie summarised the authorities on headings and side-notes as leading
to the conclusion that headings and side-notes were something which a court or
Tribunal could refer to but they could not alter the plain language of the statutory
provision. In his submission, the interpretation of section 75A for which HMRC
contended gave effect to the purpose of the heading attached to that provision.

235




10

15

20

25

30

35

40

151, Section 75A (1)(a), according to Mr Gammie, "controlled" subsections (H(b)
and (c). The reference in (1) (b) to a "number of transactions” referred to transactions
which were connected with the disposal by V and the acquisition by P referred to in
(1) (a). The reference to "scheme transactions" was not sinister: it merely referred to
those transactions that were "involved in connection with” the disposal and
acquisition referred to in (1) (a). The avoidance and which section 75A was aimed
was identified by subsection (1} (c).

152. Almost from the introduction of SDLT in 2003 avoidance had, according to Mr
Gammie, involved the manipulation of several reliefs (e.g. the unit trust exemption in
section 64 A FA 2003). The avoidance at which section 75A was aimed was clear
and, in Mr Gammie's submission, the heading and the Explanatory Notes provided no
assistance to the interpretation of the provision,

153, Mr Gammie addressed the example raised by Mr Thomas in paragraph 121
above about the sub-sale at a lower price caused by a drop in the market value
between contract and completion. The question in Mr Thomas's example was, Mr
Gammie submitted, whether the sub-sale transaction was in connection with the
disposal or acquisition. It would have to be determined whether C was involved only
by reason of the fall in the market. The facts of the present appeal were entirely
different. In this case the financing transaction entered into between the Appellant and
MAR was plainly involved connected with the notional transaction.

154. Mr Gammie considered the authorities on the phrase "in connection with" and,
in particular, HMRC v Barclays Bank plc and another [2008] STC 476, Referring to
the judgment of Arden LJ at paragraph 30, Mr Gammie noted that the proper meaning
of the words "in connection with" could be used to describe a range of links, The
proper meaning would depend on the surrounding words and the overall purpose of
the legislation, In the Barclays case Arden LJ rejected counsel for the taxpayer's
attempt to restrict the width of the words "in connection with", stating [30]:

"Parliament has used a broad expression, namely the expression "in
connection with". Having cast the net widely, Parliament has drawn it
in particularly by imposing limits that there should be a connection
with the service. The limitations prescribed by Parliament of the
timitations that the court should apply."

1535. In the context of section 75A, Mr Gammie submitted that it was clear that the
requirement for the intermediate transaction to be involved in connection with the
disposal and acquisition was broad. Section 75A(1)(b) was plainly satisfied in the
present case, where a series of transactions had been entered into to facilitate the
vendor’s disposal of the property and the purchaser's acquisition of it. There was no
express or implied condition that some or all the parties involved must have engaged
in a tax avoidance scheme as a precondition to the application of the section.

136. In any event, HMRC's Statement of Case gave the Appellant notice that HMRC
required it to prove the absence of a tax avoidance motive, should the Appellant have
wished to rely on such a submission. However, the Appellant had failed to call any
director as a witness. HMRC also pointed to the fact that a "tax structure paper” had
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been considered at meetings of the QD and the Appellant's Board in order to decide
whether to enter into the transactions. This structure paper had not been disclosed in
the current appeal on the basis of legal professional advice privilege.

157. Moreover, Clifford Chance had made a disclosure of the arrangements used in
relation to SDLT to HMRC on 1 February 2008, pursuant to Part 7 of FA 2004 and
the SDLT Avoidance Schemes (Prescribed Descriptions of Arrangements)
Regulations 2005 (ST 2005/1868). Mr Gammie noted that section 306(1) (b)-(c) FA
2004 only required notification if it was expected that the arrangements was such that
“the main benefit, or one of the main benefits, that might be expected to arise from the
arrangements is the obtaining of an advantage in relation to any tax.”

158. Mr Gammie argued that Mr Sherwood-King's evidence simply demonstrated
that he was not a party to discussions concerning the form of the transactions.

159. In addition, in relation to Mr Thomas's submission that the Islamic financing
was designed to put in place long-term finance, Mr Gammie noted that the financing
with MAR had been repaid in March 2010. In other words, the financing lasted for
Jjust over two years,

160. Mr Gammie submitted that the Appellant had led no evidence that it had no tax
avoidance motives when structuring the transactions concerned in this appeal, If the
Appellant's case was that section 75A only applied to transactions involving tax
avoidance, the burden of proof lay with the Appellant to show that it had not engaged
in such transactions. The Appellant, Mr Gammie submitted, had failed to discharge
this burden of proof, Nonetheless, Mr Gammie's primary submission in this respect
was that the motivation of the Appellant was irrelevant,

Identifying P and V

161. Mr Gammie submitted that in applying section 75A the first step was to identify
V and P. Subsections (1)(b) and (c) depended on who was defined as V and P in
subsection (1)(a).

162, In his submission the identification of P as the Appellant was obvious. The
Appellant was buying the Property and financing it. If it had re-mortgaged its
acquisition in a conventional Western-style financing then it would have paid SDLT
and section 75A would not have applied.

163. In a more complex arrangement it was necessary to look at all the transactions
and all the reliefs claimed in order to identify the tax advantage gained. Section 75A
was targeted at using SDLT reliefs in combination in order to reduce SDLT paid on
the more direct transaction envisaged by subsection (I)(c). Mr Gammie criticised the
approach suggested by Mr Thomas (which identified P as MAR) as stopping at an
intermediate point rather than looking at the whole of the transactions. This was not,
he argued, an obvious way of reading the provision.
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164. The notional transaction was specifically contemplated by subsection (3)(2)
which provided that a scheme transaction may include:

"the acquisition by P of a lease deriving from a freehold owned or
formerly owned by V...."

165. The natural reading of subsection (3)(a) was that, in identifying P, it was not
appropriate to stop at the person who had acquired the freehold. In Mr Gammie's
submission not only was this a logical way of approaching the interpretation of
section 75A but the provision envisaged it would be applied in such a manner.

166. In relation to the Wilts Dairies case referred to by Mr Thomas, Mr Gammie
considered that a better authority was Vestey v IRC [1980] AC 1148 in which HMRC
argued that they could choose which beneficiaries under a discretionary trust should
be taxed. The House of Lords rejected this approach and construed the provision in
question in a way which prevented HMRC having a discretion. In this case, Mr
Gammie argued that HMRC did not need to choose between different parties for the
role of P: there was only one P in this case i.e. the Appellant,

167. Mr Gammie argued that MAR could not be identificd as P. It was the wrong
person, MAR was a funding bank and under the Common Terms Agreement the
Appellant indemnified it in respect of SDLT. MAR was not really the purchaser of the
Property.

168. If the Mo} was V and MAR was P, as Mr Thomas submitted, Mr Gammie
argued that section 75A did not operate, The scheme transactions involved in
connection with the disposal from the MoD to MAR were the sale by MoD to the
Appellant and the sub-sale by the Appellant to MAR. The leaseback from MAR to the
Appellant was not involved in connection with the notional transaction between the
MoD and MAR. Thus, the sum of the amounts of SDLT payable in respect of the
scheme transactions for the purposes of subsection (1) (c) would be the same as the
amount chargeable under section 75A. This, in Mr Gammie's submission, showed the
illogicality of Mr Thomas's approach which he described as "stopping halfway
through.™

169. As regards Mr Thomas's secondary submission that P was a person who ended
up with the most valuable interest, Mr Gammie noted that the Appellant had
submitted no valuation evidence. Even if the Appellant's interest was not valuable this
was because the Appellant had sub-leased the Property to PBDL at a peppercorn rent.
In addition, it was clear that PBDL was not a candidate for the role of P, because the
sub-lease was not a transaction involved in connection with the original acquisition
from the MoD.

170. In relation to section 75C(5) (which allowed a "just and reasonable
apportionment” where, in the application of section 75 A (8), an amount was given or
received partly in respect of the chargeable interest acquired by P and partly in respect
of another chargeable interest) Mr Gammie submitted that this dealt with the
situation where two Ps were involved. Thus, for example, where the chain of
transactions started with V and was followed by a series of transactions between A, B
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and C and (eventually) P, if section 75A applied to all the transactions there would be
muitiple double charges to SDLT. Section 75C(5) prevented this result by allowing
apportionment. But the provision did not apply in this case. In the present appeal there
was only one P,

"By reason only of section 71 A"

171. In this case the SDLT payable in respect of the scheme transactions was £nil
because of a combination of section 45 (3) and section 71 A FA 2003,

I72, Mr Gammie criticised Mr Thomas’s approach in relation to section 75 A (7) ie
taking each transaction separately and asking what SDLT was paid and then
caloulating if the total was less than the notional transaction between V and P, The
meaning of section 75A(7) was plain enough. It was obvious why the total of SDLT
payable on the scheme transactions was nil. It was because of the combination of two
separate reliefs: section 45 (3) and section 71A FA 2003.

Was the right return amended?

173. Mr Gammie explained that the provisions contained in section 75A were
originally introduced by a statutory instrument (Stamp Duty Land Tax (Variation of
the Finance Act 2003) Regulations SI 2006/3237) and were replaced by sections 75A
— C (enacted by the Finance Act 2007) applying to transactions on or after 6
December 2006.

174. Section 76 FA 2003 required a purchaser to deliver a land transaction return to
HMRC in respect of every notifiable transaction before the end of the period of 30
days after the effective date of the transaction. The land transaction return (subsection
(3) had to include a self-assessment.

175. Section 77(1}d) FA 2003 (substituted by FA 2008) defined a notional
transaction under section 75A with an effective date on or afier 12 March 2008 as a
notifiable land transaction.

176, Mr Gammie accepted that prior to 12 March 2008, a date which came after the
transactions involved in this appeal, there was no specific provision requiring a return
of a section 75A notional land transaction. However, he submitted that this made no
difference because there was always an obligation to notify a land transaction under
section 77 (3) ("... any other acquisition of a major interest in land is notifiable...").
He argued that Mr Thomas's approach amounted to an argument that section 75A was
ineffective because it was a self-assessed tax and if no return was made there could be
no self-assessment. In other words, Mr Thomas was arguing that Parliament had
misfired. It had imposed a charge to tax but had not provided a mechanism for the tax
to be calculated and collected. This was unlikely and any court or Tribunal should
avoid any construction which led to that result. However, Mr Thomas's submission
was wrong because the notional transaction in this case (a notional disposal of The
MoD's freehold to the Appellant) was a land transaction (and therefore notifiable)
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because it involved a major interest in land (i.e. the freehold: see section 117(2) FA
2003),

177. No form had been prescribed for a return under section 75A. The effect of
section 45 (3) meant that there was no land transaction in relation to the Appellant's
acquisition of the frechold and, therefore, no obligation to submit a land transaction
return. Instead, the Appellant had submitted a return in relation to the transaction
between the MoD and the Appellant and that this return was the only one relevant to
the notional transaction which postulated the transfer of the MoD's freehold to the
Appellant, The return was amended by a closure notice and the amendments which
the closure notice made were to a notional transaction. The SDLT 1 identified the
Property, the freehold being transferred, the effective date of the transaction, the
correct purchaser (the Appellant). The closure notice only amended the tax due and
the consideration.

178. Therefore, in Mr Gammie's submission, HMRC had amended the correct
return,

Appellant's Reply

179, Mr Thomas noted that HMRC were arguing that the correct charge to SDLT
under section 7SA was £50 million rather than £38 million. As regards any increase in
the amount of SDLT from that which HMRC sought to charge in the amendment to
the Appellant’s self-assessment return, the onus of proof was on HMRC.

180. However, under the Sale Agreement dated 29 January 2008 between the
Appellant and MAR, clause 7.3 provided that payments of the various tranches of the
purchase price were only due if a valid Sale Undertaking Notice had not been served.
However, a Sale Undertaking was served before the last tranche (US $378,670,740)
was due.

181. Section 75A(5) referred to the chargeable consideration on the notional
transaction is being the "largest amount (or aggregate amount)... given by... any one
person by way of consideration for the scheme transactions or... received by V.., by
way of consideration for the scheme transactions." (Emphasis added)

182. Mr Thomas informed us by reference to the exhibits that the final tranche of
approximately £378 million had not been paid, The total consideration paid by MAR
to the Appellant was £970,302,212, SDLT at 4% on this amount would total
approximately £38.8 million. HMRC accepted that £970,302,212 was the total
amount that the Appellant drew down under the [jara facility (ie the amounts paid by
MAR to the Appellant).

183. Section 51 FA 2003 contained the SDLT version of the old stamp duty
"contingency principle." Section 51(1) provided that where the chargeable
consideration for a transaction was contingent the amount of the consideration should
be calculated on the assumption that the outcome of the contingency would be such
that the consideration was payable. However, section 80(4) FA 2003 provided that
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where section 51 applied but the contingency occurred and less SDLT was payable
than had already been paid, the purchaser could claim a repayment.

184. In the circumstances, Mr Thomas submitted that in amending a land transaction
return under section 75A, HMRC had to take account of the fact that the consideration
paid by the Appellant was approximately £970.3 million rather than £1.25 billion,

185. In relation to the question whether the Appellant had demonstrated that there
was no tax avoidance motive, Mr Thomas submitted that the witness statements of
these two withesses was sufficient to discharge the burden of proof. The Appellant
was, as Mr Thomas put it, an emanation of an Islamic state, MAR was a company in
which the parent of the Appellant was a founding member. The transactions in
question were ordinary transactions structured as a Shari’a-compliant financing, Mr
Thomas submitted that he had, therefore, discharged the burden of proof that lay upon
him.

186. Mr Thomas observed that we did not know what the tax structure paper
prepared by Clifford Chance contained but he suggested that it may have addressed
the withholding tax issues which were the concern of a letter submitted by Clifford
Chance under Code of Practice 10.

187. As regards the DOTAS notification, the practice of Clifford Chance and other
major law firms was to make a return if there was the remotest possibility of being
required to do so. Indeed, Mr Thomas submitted HMRC had invited law firms to do
this and had assured those firms that the filing of a return would not be taken as an
admission that the transactions disclosed constituted tax avoidance.

188. In relation to the Court of Appeal decision in Page v Lowther, Mr Thomas
submitted that the law has moved on. The decision came before the decision of the
House of Lords in Barclays Mercantile Business Finance Ltd v Mawson (Inspector of
Taxes) [2005] 1 All ER 97and before the decision in National Asylum Support
Service. The approach adopted by the Court of Appeal was different from that which
would have been adopted today, taking account of contextual documents and
background. In Page v Lowther the court was unwilling to resort to context in the
absence of ambiguity, but more recent authority indicated that a more flexible
approach, which delved more deeply into the words that had been used, was more
appropriate.

Written Submissions

189. In the course of argument both counsel compared the position in relation to the
Shari’a~-compliant financing involved in this appeal with the position that would have
obtained had PBL and MAR engaged in a conventional loan financing secured by a
mortgage.

190. We raised the issue whether Article 14 of the European Convention on Human
Rights ("the Convention”) was relevant to this appeal. In particular, it appeared to us
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that Article 14 might have some relevance in relation to HMRC's argument that the
SDLT chargeable was £50 miilion rather than £38.36 million.

191. It was agreed that the parties would make further written submissions on this
point if, after the hearing, the Tribunal considered that it would be of assistance, We
subsequently directed the parties to make written submissions on this point.

192, We also requested written submissions on whether section 83 FA 2003 was
relevant to the issues raised by this appeal.

193. In the event, we received wrilten submissions from the parties which in total
exceeded 70 pages. So far as relevant, we deal with these written submissions in the
relevant sections of this decision as set out below.

194. In his reply to HMRC's written submissions, Mr Thomas pointed out, correctly
in our view, that HMRC's written submissions went beyond those matters on which
the Tribunal had requested submissions. In fact, these additional submissions of
HMRC related to matters that had been touched or considered on at the hearing. In the
event, we were satisfied that no injustice arose because Mr Thomas helpfully and
fully dealt with HMRC's submissions in appendices to his reply,

Discussion

Burden of proof

195. At the hearing and in his written submissions in reply, Mr Thomas submitted
that in relation to HMRC's argument that the correct amount of SDLT chargeable was
£50 million rather than £38.36 million, the burden of proof was on HMRC. This was
because HMRC were asking the Tribunal to increase the amount charged by the
amended self-assessment return pursuant to paragraph 42 (3) Schedule 10 FA 2003.
Mr Thomas accepted that in so far as the Appeliant argued that the amount charged by
the amended self-assessment return (£38.36 million) was excessive, the burden of
proof lay upon the Appellant.

196. HMRC did not expressly address this issue of the burden of proof (in relation to
their argument that the amendment to the land transaction return had undercharged the
Appellant) either at the hearing or in their written submissions, although in their
written submissions they appeared to assume that in relation to Article 14 of the
Convention the onus lay upon the Appellant,

197. Paragraph 42 provides as follows:
(1) In this paragraph any reference to an appeal means an appeal
under paragraphs 33(4) or 35(1).
(2)  If, on an appeal notified to the tribunal, the tribunal decides—
(a) thatthe appellant is overcharged by a self-assessment; or

(b)  that the appellant is overcharged by an assessment other than a
self-assessment,
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the assessment shall be reduced accordingly, but otherwise the
assessment shall stand good,

(3) If onappeal it appears to the tribunal—

(a) that the appellant is undercharged to stamp duty land tax by a
self-assessment; or

(b) that the appellant is undercharged by an assessment other than a
self-assessment,

the assessment shall be increased accordingly.

198. It will be seen that paragraph 42 broadly follows the format of section 50(6) to
(7) TMA 1970. It is well-established that section 50(6) (the equivalent of paragraph
42 (2)) places the burden of proof on an appellant to show that the appellant has been
overcharged. Section 50(7) (the equivalent of paragraph 42 (3)) is silent as to the
burden of proof. Generally, however, "the burden of proof lies upon the party who
asserts the affirmative of the issue" (see Phipson: On Evidence, 17th edition
paragraph 6 — 06). Thus, it is for HMRC to demonstrate that the Appellant has been
undercharged by the amended self-assessment return.

199, There is, as far as we are aware, no direct authority on this point but we note
that in Glaxo Group Limited v IRC [1996] STC 191 the Court of Appeal appeared to
assume, in relation to section 50 (7) TMA 1970, that it would be HMRC which would
need to provide evidence to substantiate the assertion that an assessment
undercharged the taxpayer.

200. In HMRC's Appeals Handbook (which was in force before 1 April 2009)
HMRC summarise the position in relation to section 50 (7) TMA 1970 as follows:

“AHZ2135 - ITSA Appeals: Assessments, Amendments and Enquiries:
Onus of proof: self-assessment, assessment or partnership statement
inadequate

Under TMA70/850(7) the Commissioners have both the power and the
duty to increase a self- assessment or HMRC assessment on appeal
where it appears to them that it is inadequate (see Cain v Schofield
34TC364). Similarly, they may increase the amounts contained in a
partnership  statement if they consider them insufficient,

The statute does not specify who has to show that the assessment etc is
inadequate. It follows that the onus of proving that the assessment ete
is inadequate must lie on the party who asserts that inadequacy.
Usualty it will be HMRC who assert that an assessment etc is
inadequate. It will therefore be for you to show that the assessment etc
should be increased. You will also have to produce evidence as to the
amount by which the assessment etc needs to be increased.”

201. The replacement HMRC guidance which took effect from 1 April 2009 does
not address this issue.

202, In our view, the guidance contained in the Appeals Handbook referred to above
reflects the correct legal position in relation to section 50 (7) TMA 1970, We see no
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reason why the position should be different in relation to paragraph 42 (3) Schedule
10 FA 2003. Accordingly, the burden of proof in relation to HMRC's argument that
the Appellant was undercharged by the amendment to the Appellant's SDLT return
lies upon HMRC and not upon the Appellant.

203, We shall return to this issue when we consider the application of Article 14 of
the Convention later in this decision.

Some general principles of construction relevant to section 754

204, Section 75A FA 2003 is a provision which has attracted a great deal of
controversy. There is no doubt that it is difficult provision to interpret. Before
examining the statutory wording in detail and then applying it to the facts of this case,
let us examine a few general principles of construction which should guide our path,

1) Purposive or literal construction?

205. At various points in the argument before us, counsel referred to purposive
nterpretation and, on the other hand, mechanical or literal interpretation,

206. It is now clear beyond doubt that tax statutes, like any other statutes, must be
construed purposively. In other words, in interpreting the words used by Parliament
the purpose of Parliament should be borne in mind. The Appellate Committee of the
House of Lords in Barclays Mercantile Business Finance Ltd v Mawson (Inspector of
Taxes) [2005] 1 A1 ER 97 said:

"[28]... The modern approach to statutory construction is to have
regard to the purpose of a particular provision and interpret its
language, so far as possible, in a way which best gives effect to that
purpose,

207. The question, in our view, is not whether to choose between literal or purposive
construction, It is clear from the authorities that we should construe any statutory
provision in a purposive manner. Instead, the question is how should the purpose of
the legislation be ascertained and what consequences flow from purposively
construing section 75A,

2) Statutory context

208. Just as secking to determine the purpose of a statute is well-established as the
correct method of construction, so too is the manner in which that purpose is to be
ascertained.

209. Thete was much debate before us about the headings of Sections 75A — C,
which were, respectively, "Anti-avoidance", "Anti-avoidance: incidental transactions"
and "Anti-avoidance: supplemental".

34




210. In R v Montila [2004] UKHL 50, the Appellate Committee of the House of
Lords made it clear that in construing a statutory provision a court could take account
of statutory headings and Explanatory Notes. The committee said [34 — 36] :

10

15

20

25

30

35

40

45

The question then is whether headings and side notes, although
unamendable, can be considered in construing a provision in an Act of
Parliament. Account must, of course, be taken of the fact that these
components were included in the Bill not for debate but for ease of
reference. This indicates that less weight can be attached to them than
to the parts of the Act that are open for consideration and debate in
Parliament. But it is another matter to be required by a rule of law to
disregard them altogether. One cannot ignore the fact that the headings
and side notes are included on the face of the Bill throughout its
passage through the Legislature. They are there for guidance. They
provide the context for an examination of those parts of the Bill that
are open for debate, Subject, of course, to the fact that they are
unamendable, they ought to be open to consideration as part of the
enactment when it reaches the statute book.

There is a further point that can be made. In Pickstone v Freemans Ple
[1989] AC 66, 127 Lord Oliver of Aylmerton said that the explanatory
note attached to a statutory instrument, although it was not of course
part of the instrument, could be used to identify the mischief which it
was attempting to remedy: see also Wesiminster City Council v
Haywood (No 2) [2000] 2 All ER 634, 645, para 19 per Lightman J. In
Coventry and Solihull Waste Disposal Co Ltd v Russell [1999] 1 WLR
2093, 2103, it was said that an explanatory note may be referred to as
an aid to construction where the statutory instrument to which it is
attached is ambiguous. In R (Westminster City Council) v National
Asylum Support Service [2002] 1 WLR 2956, 2959B-C, Lord Steyn
said that, in so far as the Explanatory Notes that since 1999 have
accompanied a Bill on its introduction and are updated during the
Parliamentary process cast light on the objective setting or contextual
scene of the statute and the mischief at which it is aimed, such
materials are always admissible aids to construction. It has become
common practice for their Lordships to ask to be shown the
Explanatory Notes when issues are raised about the meaning of words
used in an enactment,

The headings and side notes are as much part of the contextual scene as
these materials, and there is no logical reason why they should be
treated differently, That the law has moved in this direction should
occasion no surprise. As Lord Steyn said in that case, at p 2958, the
starting point is that language in all legal texts conveys meaning
according to the circumstances in which it was used.”

211. The Explanatory Notes on Clauses of the Finance Bill 2007 said in relation to
Clause 70 (which inserted new sections 75 A-C into FA 2003:

"This clause amends Finance Act.,. 2003 so as {o counter schemes
which attempt to avoid stamp duty land tax (SDLT)."
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212. Later, in paragraph 29 of the Explanatory Notes under the heading "Background
Note", it stated;

"This clause has been introduced to counter avoidance schemes which
have been developed to avoid payment of SDLT."

213, Paragraph 30 of the Explanatory Notes stated:

"The clause inserts three new sections afier section 75 of FA 2003, The
first new section, section 75 A, describes how the anti-avoidance
measure works and what sort of transaction it applies to, in particular
what sort of scheme transactions it seeks to prevent."

214, Paragraph 31 also referred to the new provisions as an "anti-avoidance
measure,"

215. The heading to section 75A and the Explanatory Notes make it clear that
purpose of the provision is to combat the avoidance of SDLT. This is consistent with
the assurances given by the Chief Secretary to the Treasury in Parliament and is also
consistent with HMRC's SDLT Technical News (Issued 5 — 15 August 2007) which
stated that section 75A "is intended to counter certain schemes which have the effect
of reducing stamp duty land tax... liability." There can be little doubt, therefore, that
section 75A was designed to be an anti-avoidance provision,

216. Moreover, anyone with the slightest familiarity with tax legislation will
recognise section 75A, with its sweeping and general language, as being what is
known as a targeted (in the sense that it deals with a specific tax) anti-avoidance
provision.

3) Does HMRC have a discretion fo levy tax?

217. Another issue in this appeal is whether HMRC has a discretion in relation to
charging tax under section 75A, The point arises not so much from the submissions of
HMRC in this case but rather, as we shall sce, from the implications of those
submissions. There are, in fact, two separate issues. The first is whether HMRC has a
discretion to apply section 75A and, secondly, whether it has a discretion to decide
which party in a series of transactions should be taxed under the provision. We shall
deal with this point more fully later in this decision, For the present, however, we
shall set out what we understand to be the relevant principles.

218, HMRC state in their Guidance Note dated | March 201,;

"Section 75 A is an anti-avoidance provision. [HMRC] therefore takes
the view that it applies only where there is avoidance of tax, On that
basis, HMRC will not seek to apply section 75A where it considers
transactions have already been taxed appropriately.”

219, It is not clear to us how this statement can be reconciled with the more general
proposition that HMRC are under an obligation to collect a tax imposed by
Parliament, subject to concessions arising from the need to collect tax pragmatically,
dealing with minor or transitory anomalies and cases of hardship or cases at the
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margin or cases in which a statutory rule was difficult to formulate or its enactment
would take up a disproportionate amount of Parliamentary time (see: R (on the
application of Wilkinson) v IRC [2005) UKHL 30 at [21]), Section 75A does not
contain a requirement, as a precondition to its application, that HMRC should deliver
a notice to the taxpayer applying the provision (compare, for example, the provisions
of Part 13 Chapter 1 (Transactions in Securities) Income Tax Act 2007), The
provision applies automatically and is part of the self-assessment regime, so that a
taxpayer must consider whether the provision applies in its terms when making the
necessary returns,

220. In Vestey v IRC [1980] STC 10, HMRC sought to tax beneficiaries under a
discretionary trust under section 412 Income Tax Act 1952 (transfer of assets abroad).
This provision stated that its purpose was the prevention "of the avoiding ...liability
to income tax by means of transfers of assets.” The statute laid down no guidance as
to how income arising to the foreign trustees might be apportioned for tax purposes
amongst the potential discretionary beneficiarics. HMRC argued that the provisions
gave them a discretion which enabled them to assess one or more ot all of the
individuals in such sums as they thought fit; the only limitation being that the total
income of the foreign trustees could not be assessed more than once, As Lord
Wilberforce noted, HMRC claimed the right to select one or more of the beneficiaries
to tax and to pass over the others. Secondly, HMRC claimed the right to apportion the
tax between several beneficiaries according to any method they thought fit, without
any possibility of appeal. Finally, the liability of an individual beneficiary might
depend on when HMRC chose to make its assessment,

221, Lord Wilberforce, in a well-known passage, said (at pages 18 — 19):

"Taxes are imposed on subjects by Parliament. A citizen cannot be
taxed unless he is designated in clear terms by a taxing Act as a
taxpayer, and the amount of his liability s cleatly defined.

A proposition that whether a subject is to be taxed or not, or that, if he
is, the amount of his liability is to be decided (even though within a
limit) by an administrative body, represents a radical departure from
constitutional principle, It may be that the Revenue could persuade
Parliament to enact such a proposition in such terms that the courts
would have to give effect to it; but unless it has done so, the courts,
acting on constitutional principles, not only should not, but cannot
validate it.

... When Parliament imposes a tax, it is the duty of the commissioners
to assess and levy it on and from those who are liable by law. Of
course they may, indeed should, act with administrative common
sense. To expend a large amount of tax payers' money in collecting, or
attempting to collect, small sums would be an exercise in futility; and
no one is going to complain if they bring humanity to bear in hard
cases, I accept also that they cannot, in the absence of clear power, tax
any given income more than once. But all of this falls far short of
saying that so long as they do not exceed a maximum they can decide
that beneficiary A is to bear so much tax and no more, or that
beneficiary B is to bear no tax.
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This would be taxation by seif-asserted administrative discretion and
not by law. As the judge [Walton J] well said, 'One should be taxed by
law, and not be untaxed by concession,'"

222, Lord Wilberforce and the other members of the House, refused to countenance
such a range of discretions. Instead, the House of Lords, overruling one of its previous
decisions, construed the relevant words of the statute ("such an individual") in a
manner way which prevented HMRC having the discretion which Lord Wilberforce
considered so offensive to constitutional principle.

223, We derive from Vestey the proposition that, unless it clearly provides otherwise,
section 75A should be construed as not giving HMRC a discretion whether to apply
the statute nor as conferring on HMRC a discretion either whom to tax or as to the
amount of tax to be levied. This is, of course subject to section 75C (11) and (12), to
which we now turn.

4) Section 75C (11) and (12} Finance Act 2003

224, Section 75C (I1) and (12) constitute two of the more unusual statutory
provisions in the UK tax code. In short, subsection (11) allows the Treasury to make
an order providing that section 75A should not apply in certain specified
circumstances. Subsection (12) provides that an order under subsection (11) may
include incidental, consequential or transitional provision and may make provision
with retrospective effect.

225. The main purpose of these provisions was that, if section 75A was construed so
broadly that it applied to transactions which were not within the intention of
Parliament, the Treasury could dis-apply section 75A, with retrospective effect where
necessary. This is, indirectly, an indication of the width that Parliament intended
section 75A to have i.e., that Parliament provided for the eventuality that the
legislation might "overshoot." As far as we are aware, the Treasury have not made an
order dis-applying section 75A.

226. In a sense, this “dis-application” provision is hardly surprising. Various SDLT
avoidance schemes were "doing the rounds” prior to the introduction of sections 75A
- C in the Finance Act 2007, Indeed, section 75A (3) gives non-exhaustive examples
of the type schemes that were in use. Section 75A was intended as a broad-spectrum
anti-avoidance provision (albeit targeted on SDLT avoidance) to counteract a range of
schemes. Parliament decided that “enough was enough” and opted for an anti-
avoidance provision which was general in nature and not specific — a blunderbuss
rather than a sniper's rifle, Plainly, therefore, in construing section 75A we should
give effect to Parliament's evident intention and not be astute artificially to limit the
scope of the provision.
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Construction of Section 754. specific issues
(a) Relevance of motive

227, Whilst it is clear that the purpose of section 75A is to counteract the avoidance
of SDLT, the provision contains no requirement that the taxpayer should have a tax
avoidance motive or purpose as a precondition or defence to the application of the
provision. There is no "motive defence"”, ofien found in other forms of anti-avoidance
legislation, by means of which a taxpayer can escape the charge to tax if it can, for
example, prove that the relevant tax advantage was not one of the main benefits of the
transaction and the transaction was carried out to commercial purposes. The omission
of a motive defence was hardly accidental. Parliament obviously intended that the
provision should apply regardless of motive. Accordingly, we reject Mr Thomas's
primary submission that section 75A is not engaged where transactions have
commercial motives and are not part of a tax avoidance scheme.

228. It follows, therefore, that (subject to the observations made below in relation to
the application of Article 14 of the Convention) evidence of the Appellant’s motives
is not strictly relevant. Nonetheless, for what it is worth, we do not consider that the
Appellant has discharged the burden of proof in demonstrating that its transactions
were not, at least in part, motivated by tax avoidance considerations. We accept Mr
Thomas's submission that the acquisition of the Property by the Appellant and the
subsequent sale and leaseback involving MAR were carried out for a commercial
reason ie. the acquisition of the Property for development and the financing of that
acquisition. We also accept, on the evidence, that the Appellant and MAR desired the
sale and leaseback of the Property to qualify as a Shari’a-compliant Tjara financing
(indeed the evidence was that MAR could only provide finance in a Shari’a-compliant
manuner). As we shall see in relation to the discussion later in this decision in relation
to Article 14 of the Convention it is not clear why the Appellant required that the
financing should be structured in a Shari’a-compliant manner.

229. However, the fact that a transaction may be carried out for commercial reasons
does not mean that it does not also have a tax avoidance motive. In our experience,
there can often be many different ways of structuring the same overall commercial
transaction, some of which have more beneficial tax consequences than others.

230. We do not accept that the Appellant has shown that, although its transactions
had a commercial purpose, they did not also have an intention to avoid SDLT, Mr
Sherwood-King's evidence indicated that the decision to use Shari’a-compliant
financing had been taken prior to the meeting in June or July 2007, but Mr Sherwood-
King was evidently not party to the thinking behind that decision.

231. We know that the Board of the Appellant considered a tax structure paper
prepared by Clifford Chance but we do not know what that paper contained because
the Appellant has asserted its right to legal professional advice privilege. We draw no
adverse inference from the Appellant's claim to legal professional advice privilege — it
is entitled not to disclose its legal advice.
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232. We do, however, attach significance to the fact that Clifford Chance submitted a
notification on 1 February 2008 (i.e. immediately after the transactions involved in
this appeal were undertaken) under SDLT Tax Avoidance (Prescribed Description of
Arrangements) Regulations (SI 2005/1868). Clifford Chance clearly considered that
the arrangements could fall within the Regulations. As noted above, section 306 (1)
and the above-mentioned Regulations require transactions to be disclosed if the main
benefit, or one of the main benefits, that might be expected to arise from the
arrangements was obtaining an SDLT advantage.

233. Whilst we recognise that legal advisers may well err on the side of caution, it is
clear from this notification that the Appellant's advisers were well aware, and we infer
that the Appellant was as well, that the manner in which the acquisition from the MoD
and the Shari’a-compliant financing with MAR were being structured invelved an
SDLT advantage and which was one of the main benefits of the transaction structure,

234. There was no evidence from present or former directors of the Appellant (or
from its shareholders such as QD, bearing in mind that the Appellant was effectively a
special purpose vehicle) and we do not accept Mr Thomas's assertion that evidence of
intention can be more reliably inferred from the Appellant's actions than from direct
evidence of its directors. The board of directors will usually be the guiding mind of a
limited company and the board’s intentions and purposes will usually be attributed to
a company. It seems to us that the Appellant has refrained from putting forward
evidence of all the factors that may have been taken into account in the decision how
best to finance and how to structure the financing of the acquisition of the Property.
Whatever the reason for this may be, the result is that the Appellant has not
established to our satisfaction that tax avoidance, and particularly the avoidance of
SDLT, was not a factor in its decision how best to siructure these transactions. In
short, the precise motives of the Appellant for structuring the financing of the
acquisition of the Property in the way that it did have not been established by the
evidence, although the notification under the SDLT Tax Avoidance (Prescribed
Description of Arrangements) Regulations (SI 2005/1868) strongly suggests that the
avoidance of SDLT may have been a factor.

(b) Identifying V and P
235. Essentially, therefore, we have accepted Mr Gammie's submission that motive
and intention are not preconditions to the application of section 75A. That does not,
however, require us to ignore the anti-avoidance purpose of the provision. As we shall

see, that purpose must guide the manner in which we construe the language of section
T5A.

236. Apart from the general purpose of section 75A to counteract tax (i.e. SDLT)
avoidance, as we have noted, subsection (3) contains clues as to the type of
transactions at which it was aimed. Section 75A was intended, infer alia, to counteract
the use of various reliefs (including sub-sale relief) so that title to property passed
with no SDLT being payable and to circumstances where a property was devalued,
transferred and the value was later restored by a transaction which did not attract
SDLT. This can be divined from the wording of section 75A itself, although we
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recognise that these arc only examples and are not comprehensive statements of the
application of the provision.

237. Section 75A states the circumstances in which it applies as follows:

"75A Anti-avoidance
(1) This section applies where—

{a} one person (V) disposes of a chargeable interest and another person
(P) acquires either it or a chargeable interest deriving from it,

(b) a number of transactions (including the disposal and acquisition)
are involved in connection with the disposal and acquisition (“the
scheme transactions"), and

(c) the sum of the amounts of stamp duty land tax payable in respect of
the scheme transactions is less than the amount that would be payable
on a notional land fransaction effecting the acquisition of V's
chargeable interest by P on its disposal by V."

238, Two initial points arise from subsection (1), First, how do we identify V and P?
Secondly, what is meant by the expression "involved in connection with the disposal
and acquisition." In approaching these questions we believe that each of
subparagraphs (a) — (¢) of subsection (1) should be construed in the context of the
other subparagraphs, rather than as self-standing tests.

239. On the first issue, HMRC’s argument was simple. HMRC's case was that one
person (the MoD) had disposed of the frechold in the Property and another person (the
Appellant) had acquired a chargeable interest deriving from it, i.c. the leasehold.
Therefore, the MoD was V and the Appellant was P, '

240. We agree with this analysis, subject to one important limitation. Construing
section 75A (1) (a) purposively, we consider that P must be a person who has avoided
SDLT which would otherwise have been payable. It is not, in our view, open to
HMRC to pick parties at random from the chain of transactions, apply a mechanical
test of whether that party has disposed of or acquired property, and thereby deem
subsection (1)(a) to be satisfied. The purpose of section 75A, counteracting the
avoidance of SDLT, requires a construction which prevents HMRC having a
discretion as to which taxpayer the provision should apply, thereby avoiding the
constitutional impropriety of which Lord Wilberforce spoke so forcefully in Vestey.

241. In fairness, in reply to Mr Thomas's submissions, Mr Gammie sought to justify
the identification of the Appellant as P on these grounds. The Appellant was buying
the Property and financing it, If the Appellant had mortgaged the Property it would
have paid SDLT.

242, In our view, this approach was more consistent with the correct purposive
interpretation of section 75A. The Appellant was acquiring the Property with the
benefit of finance provided by MAR. By combining the reliefs contained in section
45(3) and section 71A, no SDLT was paid by the Appellant. It was not, perhaps,
surprising that MAR paid no SDLT because its role, in reality, was that of a financier.
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Therefore, the real avoidance of tax was by the Appellant as a result of the application
of the tail piece to section 45(3). Thus, identifying the Appellant as P would be
consistent with the purpose of the legislation. 1t follows that, construing section 75A
purposively, we do not agree with Mr Thomas's submission that MAR was the most
likely candidate for the role of P.

243. Similarly, we see no justification for construing section 75A so that P is the
person left with the most valuable interest (Mr Thomas's secondary submission),
There is no indication in the wording or the purpose of the provision that it should be
construed in this manner. Section 75A's purpose is concerned with counter-acting
avoidance not with valuation. In any event, no valuation evidence was presented to us.
[n argument, although not abandoning it, Mr Thomas did not dwell on this submission
and we consider he was correct not to do so.

244, Moreover, we do not consider that P's acquisition must be directly from V.
Section 75A(1)(a) imposes no such requirement (although the two fransactions must
be linked as “scheme transactions™ as contemplated by section 7SA(1)(b)). It simply
requires that V disposes of a chargeable interest and another person acquires that
chargeable interest or one deriving from it. It is notable that the provision does not
require P to acquire the chargeable interest directly from V. We think that the use of
the word "derived" indicates a more indirect chain of transactions and contemplates
the creation of a leasehold interest. If the drafter had envisaged that P must acquire or
derive its interest directly from V is more likely that the provision would have spoken
of an acquisition "from" V to P and a "grant" of a lease or subordinate interest by V to
P.

245. This interpretation, we think, is supported by section 75A(3)(a) which refers to
"the acquisition by P of a lease deriving from a freehold owned or formerly owned by
V." The use of the word "formerly” also indicates, in our view, that the acquisition or
derivation need not be direct.

246. Accordingly, we consider that the disposal of the Property by the MoD and the
grant of the lease by MAR to the Appellant constitute the disposal and acquisition
envisaged by section 75A(1)(a).

(c) Transactions "involved in connection with” the disposal and

acquisition
247. As regards the second issue, the acquisition by P referred to in subsection (1)(a)
must be construed in the context of subsection (1)(b). The "number of transactions”
referred to in the Tatter subsection include the disposal and the acquisition. However,
those transactions must be "involved in connection with" the disposal and the
acquisition by V and P. Subsection (1) (b) is important because it not only constitutes
one of the three conditions which determines whether section 75A applies, but also
because in defining "the scheme transactions” it controls:
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(1) the comparison transactions taking into account in subsection (1) (c) in
determining whether less SDLT has been paid on the notional transaction
between V and P;

(2)  the "disregard" of scheme transactions under section 75A(4); and

(3)  the transactions taken into account under section 75A(5) to determine the
chargeable consideration on the notional transaction.

248. The expression "involved in connection with" is an unusual one. We are not
aware of this exact expression being used elsewhere in the tax or wider legislative
code. The words "in connection with" are familiar enough. We were referred to a
number of cases on the meaning of those words. Usually, courts have tended to
construe the phrase "in connection with” widely, but noting that the meaning of this
cxpression will depend upon the context in which the expression is used. Thus, in
Coventry and Solihull Waste Disposal Co Ltd v Russell (Valuation Officer) [2000] 1
AllER 97, Lord Hope said at 107;

"The majority in the Court of Appeal held that it was a sufficient
answer to the appellant's argument to construe the words 'in connection
with' as meaning 'having to do with', This explanation of the meaning
of the phrase was given by Macfarlane J in Re Nanaimo Community
Hotel Ltd [1944] 4 DLR 638. It was adopted by Somervell L] in
Johnson v Johnson [1952] 1 All ER 250 at 251~252, [1952] P 47 at
50-51, Tt may be that in some contexts the substitution of the words
'having to do with' will solve the entire problem which is created by the
use of the words 'in connection with'. But T am not, with respect,
satisfied that it does so in this case, and Mr Holgate QC did not rely on
this solution to the difficulty. As he said, the phrase is a protean one
which tends to draw its meaning from the words which surround it. In
this case it is the surrounding words, when taken together with the
words used in the 1991 amending order and its wider context, which
provide the best guide to a sensible solution of the problem which has
been created by the ambiguity.”

249. In addition, Arden 1] in HM Revenue and Customs Commissioners v Barclays
Bank plc and another [2008] STC 476, citing [18] those words of Lord Hope, said
that "the expression 'in connection with' could describe a range of links.," The
expression in question ("in connection with past service" for the purpose of the
definition of "retirement benefits") drew its meaning from its statutory context. The
other parts of the definition of 'relevant benefits' and the surrounding provisions of the
legislative scheme would inform the court as to the extent of the link required by any
particular provision. Thus, the court had to examine the function or purpose of the
definition of 'relevant benefits'. In that case, the purpose of the definition was to
identify the chargeable payments under a retirement benefits scheme. Parliament was
unlikely to have intended to limit connections to direct connections.

250. As we have seen, in section 75A the phrase "in connection with” is deliberately
used in conjunction with the word "involved." Tn our view, the word "involved" must
be intended to qualify the phrase "in connection with." The word "involved" denotes
some form of participation (i.e. involvement). Thus, a transaction which is part of a
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series of transactions will not be "involved" with other transactions simply because it
is part of a series or sequence of successive conveyancing transactions. The linkage
must be more than merely being a party in a chain of transactions and the test must be
more than a "but for" test (or, as the classicists would put, it a sine qua non test)
otherwise the word "involved" would be deprived of significant meaning,

251. Mr Gammie argued that the Appellant had acquired a chargeable interest
derived from the chargeable interest disposed of by the MoD. Thus, the lease-back to
the Appellant was the acquisition of a leasehold interest which was derived from the
frechold disposed of by the MoD. The sale of the freehold by the MoD to the
Appellant, the sub-sale of that freehold by the Appellant to MAR and the lease-back
from MAR to the Appellant were all transactions "involved in connection with" that
sale and that acquisition.

252, Certainly, we consider that the sub-sale of the freehold by the Appellant to
MAR and the lease-back from MAR to the Appellant were transactions "involved in
connection with" the acquisition of the leasehold interest (by the Appellant). These
were the two "legs" of the [jara financing and were always intended to operate
together.

253. The more difficult question, in our view, is whether those two transactions were
"involved in connection with" the disposal by the MoD, Plainly, the sub-sale and,
therefore, the lease-back could not have occurred without the disposal by the MoD.
As we have discussed, however, we take the view that the words "involved in
connection with" require more than a sequential or "but for" connection, In this case,
the sub-sale and the lease-back were intended to finance the completion of the
acquisition of the Property by the Appellant. Moreover, we consider that the
documentation effecting the sub-sale to MAR and the lease-back to the Appellant
(including the Board Minutes of the relevant companies) and the ancillary
documentation (e.g. the Deed of Confirmation) clearly contemplate those transactions
being completed after and being dependent on the transfer of the freehold by the MoD
to the Appellant. For these reasons, we consider that the sub-sale and the lease-back
were involved in connection with the disposal by MAR of the freechold to the
Appellant,

(d) Is the SDLT on the scheme iransactions less than that payable on the
notional transaction by reason only of section 714?

254. Section 75A(7) provides that section 75A:
"...does not apply where subsection (1) () is satisfied only by reason
of
{a) sections 71'A to 73...."

255. Mr Thomas argued that the SDLT that would have been payable on the
purchase of the freehold by MAR from the Appellant would have been £50 million. In
addition, the Appellant would have paid SDLT on the present value of the rents
reserved by the lease granted by MAR of £1,640,799, Thus, it was only by reason of
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the application of section 71A to both of those transactions that the condition in
section 75A (1) (¢) was satisfied.

256. We do not accept this submission. In our view, the sum of the amounts of SDLT
payable in relation to "the scheme transactions" was £nil. This was because of the
combined effect of both section 45 (3) and section 71A. Section 75 (1) (c) requires us
to look at the sum of the SDLT payable in respect of "the scheme transactions" and
ask whether this sum is less than that on the notional transaction only by reason of
section 71A. The relevant sum is £nil and this sum is reached by the application of
both section 45 (3) and section 71A.

The notional land transaction

257. Having agreed with HMRC's submission that the MoD is V and the Appellant is
(by virtue of its lease from MAR) P, section 75A(4)(a) provides that "the scheme
transactions” (i.e, the disposal of the freehold by the MoD, the sub-sale by the
Appellant and the lease-back by MAR to the Appellant) must be disregarded. Instead,
subsection (4) (b) provides that there shall be a notional land transaction effecting the
acquisition of V's chargeable interest by P on its disposal by V.

258. In other words, subsection (4)(b) deems there to be a notional acquisition by the
Appellant of the MoD's freehold interest.

Chargeable consideration on the notional land transaction

259. Section 75A(5) then prescribes the chargeable consideration for the notional
transaction. The chargeable consideration is the largest amount (or aggregate
amount):

"(a) given by or under half of any one person by way of consideration
for the scheme transactions, or

(b) received by or on behalf of V... by way of consideration for the
scheme transactions,”

260. In this case, subject to the issue relating to Article 14 of the Convention
considered below, the transfer of the freehold from the Appellant to MAR (the first
leg of the Tjara financing) was for a consideration of £1,25 billion, this was the highest
consideration given under the scheme transactions. Thus, Mr Gammie argued that
SDLT was chargeable at 4% of that figure resulting in a liability of £50m. £1.25
billion was the consideration “given” for the purposes of section 75A(5).

261. The fact that the Fourth Tranche (US$378,670,740) of consideration under the
Sale Agreement was never paid because the Ijara financing was terminated on 1
March 2010 does not in our view assist the Appellant.

262. Paragraph 1 (1) of Schedule 4 FA 2003 defines "chargeable consideration" as
follows:
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"The chargeable consideration for a transaction is, except as otherwise
expressly provided, any consideration in money or money's worth
given for the subject-matter of the transaction, directly or indirectly by
the purchaser or a person connected to him."

263. Section 51 FA 2003 charges the whole amount of any contingent consideration.

264. SDLT will usually be payable within 30 days of the effective date of the
relevant land transaction (see sections 76 (1) and 86 (1) FA 2003). Thus, the
framework of the legislation envisages that SDLT will usually be payable on the full
amount of the consideration which the parties agree to pay, regardless of whether a
payment has occurred or whether all part of the consideration is contingent.

265. Thus, in our view, the consideration "given" by the MAR to the Appellant was,
subject to the Article 14 issued discussed below, £1.25 billion rather than the lower
amount actually paid of £970 million.

266. In our view, section 80 FA 2003 does not operate to vary the consideration
given ab initio. Once the period for amending and SDLT return has closed, the effect
of section 80 FA 2003 is simply to create a right to a repayment of tax on the making
of a claim. We understand that no claim has been made by the Appellant.

Article 14 of the Convention on Human Rights

267. We have discussed above the burden of proof in relation to HMRC's submission
that the amendment to the Appellant's SDLT return undercharged the Appellant with
the result that the Appellant should be liable, in HMRC's view, to SDLT of £50
million rather than £38.36 million.

268, We have concluded that the burden of proof rests upon HMRC to show that the
Appellant has been undercharged for the purposes of paragraph 42 (3) Schedule 10
FA 2003,

269. Inthe course of the hearing, as we have explained, we noted that there may be a
potential issue in relation to the application of Article 14 of the Convention in this
context. Accordingly, after the hearing, we directed that both parties make further
written submissions on this issue.

270. The question arises whether the onus of proof in respect of Article 14 of the
Convention falls upon HMRC or on the Appellant.

271. Although the application of Article 14 relates to the issue whether the Appellant
should be charged SDLT in an amount of £50 million rather than £38.36 million, we
consider that the burden of proof in respect of the Article 14 issue falls upon the
Appellant. HMRC have, in our view, established for the purposes of paragraph 42 (3)
a prima facie case that the chargeable consideration specified by section 75A (5) is
£1.25 billion rather than £959 million or £970 million. The argument in relation to
Article 14 is, effectively, a defence to HMRC's case that the Appellant has been
undercharged. It is an argument that Article 14 applies to the facts in this appeal in
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such a way that, in accordance with section 3 of the Human Rights Act 1998, the
provisions of section 75A should, as far as possible, be construed in a manner which
gives effect to Convention rights. In view of the nature of a defence based on religious
discrimination under Article 14 the evidential issues concerned (e.g. the nature of the
Appellant's religious beliefs and its religious motivation) will tend to be within the
knowledge of the Appellant rather than HMRC, Tn those circumstances, therefore, it
seems to us that the evidential burden of proving discrimination in relation to Article
14 lies upon the Appellant rather than HMRC (although the burden of showing
justification and proportionality is on HMRC).

272, This is the approach that has been adopted by the European Court of Human
Rights (“the Court”). The Court has held that the evidential burden is usually on the
claimant to show that it has been treated differently by reason of a prohibited ground
— in this case religion. Once that has been established, the burden shifts to HMRC to
show that the different treatment is objectively justified and proportionate (see: DH v
Czech Republic (2008) 47 EHRR 3, ECtHR, at para 177).

273. The Court has also held that, because claimants may have difficulty in proving
discriminatory treatment, in order to guarantee the effective protection of their rights,
less strict evidential rules should apply in cases of alleged indirect discrimination (see:
DH'v Czech Republic (2008) 47 EHRR 3, ECtHR, at para 186).

274. A difference in treatment can be established from the coexistence of sufficiently
strong, clear and concordant inferences or of similar un-rebutted presumptions of fact.
The level of persuasion necessary for reaching a particular conclusion and the
distribution of the burden of proof are intrinsically linked to the specificity of the
facts, the nature of the allegation made and the Convention right at stake (see: DH v
Czech Republic (2008) 47 EHRR 3, EC{HR, at para 178).

275. Article 14 prohibits discrimination, but only in relation to the exercise of other
Convention rights. It is not necessary that the other Convention right should be
infringed, but Article 14 prohibits discrimination where another Convention right is
engaged. In this case the other relevant Convention right would be the right to
peaceful enjoyment of possessions pursuant to the First Protocol, Article 1.

276. Article 14 does not prevent all differential treatment. Instead, as already
indicated, it prohibits differential treatment which is not objectively and reasonably
justified, which requires that there be a legitimate aim for the discrimination and the
treatment to be proportionate to that legitimate aim (see eg Belgian Linguistics (1979
— 80) 1 EHRR 241 and 252).

277. Essentially, the issue in this appeal is whether the Appellant was subjected to
religious discrimination on the basis that it chose to finance its acquisition of the
Property in a manner which was Shari’a-compliant and suffered more SDLT then it
would have done had it financed its acquisition by conventional (ie non-Sharia’a-
compliant) loan finance. In other words, HMRC contends that the cffect of section
75A (5) is that the Appellant is liable to £50 million of SDLT because of the
transactions it undertook, whereas if the Appellant had funded its acquisition by
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conventional mortgage finance the SDLT payable would have been £38,36million (ie
£959million x 4%, representing the price paid to the MoD) on the original purchase
from the MoD. This amount of SDLT would have been the same even if it had
borrowed £1.25million to finance other development costs in addition to the cost of
acquiring the Property).

278, HMRC argued that their analysis did not result in more SDLT only because the
transactions were structured in a Shari’a-compliant way. Instead, the "additional
SDLT" arose because, as well as using Shari’a-compliant finance, the financing
exceeded the purchase price and because the Appellant had used a sub-sale. On this
latter point, HMRC argued (having, as we have seen, previously suggested that it
could have been structured as a forward sale) that it would have been possible to have
structured MAR's acquisition as a direct acquisition from the MoD by means of a
novation of the purchase contract between the MoD and the Appellant.

279, We sce no merit in the point relating to the fact that the Appellant obtained
financing from MAR in excess of the purchase price of the property from the MoD. It
is hardly unusual for the principal amount of the finance for the acquisition of a
development site to aggregate the acquisition cost of the land with all or some future
development costs and possibly an amount representing deferred interest. The
comparison transaction by which discrimination should be judged is that of a
conventional borrowing of the same amount of finance as the Appellant obtained from
MAR,

280. Inour view, HMRC's argument in relation to the possibility of a novation is also
misconceived. Whether the Appellant could have structured MAR's acquisition by
way of a novation of the original purchase contract is a matter of mere speculation.
There is no evidence to suggest that it could or could not. A novation usually involves
the substitution of a new party to the original contract and a release of the "old" party.
Whether this would have been acceptable to the MoD and whether it was practical in
the context of a competitive sealed bid process is a matter on which there is simply no
evidence.

281. In any event, we do not think it is necessary for the Appellant in claiming the
protection of Article 14 to show that the actual way in which it carried out the
transaction was the only way in which the transaction could have been effected, It is
not required to prove a negative, ie that it could not have novated the Acquisition
Agreement to MAR. The Appellant chose to structure the transaction by way of a sub-
sale and a Shari'a-compliant financing. It is entitled not to be the subject of
discrimination if it chooses to carry out the transaction in that way. It cannot be right
for HMRC fo say: "we can discriminate against you because you catried out the
transaction in manner A rather than carrying it out in manner B".

282. Secondly, HMRC argued that there is no evidence to the effect that the
Appellant was under any religious obligation to use Shari*a-compliant financing,
Instead, HMRC say that Mr Latif's evidence was simply that there would have been
commercial advantages to MAR arising from its involvement in the transaction.
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283. On this second argument Mr Thomas countered that Mr Latifs evidence was
that MAR could only lend in a Shari’a-compliant way. If funding were to be provided
by MAR to the Appellant it had to be provided in a way which would inevitably
involve a greater amount of SDLT payable than if they had used conventional
mortgage finance.

284. Mr Latif’s evidence was that QD could reasonably be described as MAR’s
“strategic partner”, given their links with and sponsorship by the Qatari state, We also
note the shareholding of QD in MAR, QD’s representation on MAR’s board and, as
MR Latif pointed out, their overlapping ownership (QD being ultimately owned by
the Qatari ruling family),

285. We also note that the parties including the Appellant went to some pains to
ensure that the transactions were Shari’a-compliant eg obtaining a Fatwa and having a
contractual acknowledgment in the Common Terms Agreement that the transaction
documents were consistent with Shari’a principles.

286. In addition, Mr Latif’s evidence was that the use of an ljara form of Shari’a
finance, as was used in this case, was preferable to the use of the use of another form
of Islamic financing, namely Murahaba, which would not have been approved of by a
number of Shari’a experts for real estate transactions. This would have caused
liquidity issues amongst Shari’a financiers and would adversely have affected pricing.

287. On this point, the evidence of Mr Latif, which was not challenged, was that QD
was likely to want to involve MAR as a financier. This was, however, as HMRC
pointed out, a matter of commercial advantage. There is no indication in the evidence
before us that the Appellant itself (or its shareholders) required that the financing
should be Shari’a-compliant as a matter of religious obligation or observance. Whilst
it is clear that the Appellant intended that the financing should be Shari’a-compliant
there is no evidence as to why it wished that to be so. As we have already noted, the
motives of the Appellant in structuring the transaction in the way it did are unclear,
No directors of the Appellant or QD were called to give evidence. The two witnesses
who gave evidence for the Appellant gave no evidence as to why the Appellant
structured the transaction in the way it did beyond the obvious need of the Appellant
to finance the acquisition of the Property and the desire to ensure that it was Shari’a
compliant,

288, We note that in paragraph 58 of HMRC's Statement of Case HMRC required
the Appellant to show that: "The use of Islamic finance was necessary (because of the
parties involved or otherwise)". The Appellant has produced no evidence on this
question and made no application to produce such evidence.

289. Accordingly, we have concluded that the Appellant has not established that it
entered into the Shari’a compliant financing for religious reasons and that, therefore,
it has not shown that it suffered discrimination on the basis of religion contrary to
Article 14 of the Convention,
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290. In the light of this conclusion it is unnecessary for us to decide whether,
pursuant to section 3 of the Human Rights Act 1998, it is possible to construe section
73A(5) FA 2003 in a manner which is compatible with Convention Rights.

Have HMRC amended the wrong land transaction return?

291. The land transaction return amended by HMRC (by their letter of 13 July 2011)
was 307388936 MC i.e. the return in respect of the transfer of the freehold in the
Property from the MoD to the Appellant, the effective date of which was 31 January
2008,

292. In fact, because of the combined effect of section 45(3) and section 71A FA
2003, the Appellant was not obliged to deliver a land transaction return (SDLT1),
although (as Mr Thomas noted) it was common practice amongst taxpayers to do so.
There was a disagreement between the parties whether this practice was one
sanctioned by HMRC. Mr Thomas asserted that it was and Mr Gammie contended
that it was not or, at least, that the Appellant had not proved that it was. In any event,
the effect of section 45 (3) was that there was no land transaction in relation to the
Appellant's acquisition of the freehold in the Property from the MoD.

293. At the time of the transactions in question, section 77 FA 2003 did not explicitly
provide that a notional land transaction under section 75A was a notifiable
transaction. The specific notification requirement in respect of notional land
transactions was introduced by section 94 FA 2008 (which amended section 77 FA
2003) with effect in relation to transactions with an effective date on or after 12
March 2008, which was several weeks after the last of the transactions involved in
this appeal. There was no prescribed form for a notional land transaction return,

294, Mr Gammie contended, however, that the notional land transaction was
nevertheless notiftable under section 77(3) FA 2003. This was because if section 7SA
applied there would have been a notional land transaction for the purposes of Part 4
FA 2003 effecting the acquisition of the MoD's freehold interest by the Appeliant on
its disposal by the MoD (section 75A (4) (b)). Mr Gammie argued that the effective
date of the notional transaction was the last date of completion for the scheme
transactions (ie. 31 January 2008). Therefore, it was argued that the Appellant had
been required to make a return under section 77 (3) in respect of its notional
acquisition of the frechold under section 75A by 2 March 2008,

295. HMRC sought to support their view by reference to section 86 (1) FA 2003
which provided:

“Tax in respect of a land transaction must be paid not later than the
filing date for the land transaction return relating to the transaction.”

296. HMRC argued that if the Appellant's analysis was correct (i.e. that there was no
requirement to make a return in respect of the notional section 75A transaction) this
would Iead to an absurd result i.e. that there would be no requirement to pay tax in
respect of a section 75A notional transaction.
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297. HMRC accepted that, whilst there was a requirement to make a return in respect
of a notional transaction, there was no separate process. In other words, there was no
way to distinguish a return for a notional land transaction from a return for an actual
land transaction,

298. We agree with HMRC's analysis — the Appellant was under an obligation to
return a notional land transaction which was deemed to have taken effect pursuant to
section 75A.

299. We should add that a closure notice completes an enquiry under Part 3 Schedule
10 FA 2003, Paragraph 23 of Schedule 10 requires a closure notice to inform the
purchaser that HMRC have completed their enquiries and to state their conclusions.
Paragraph 23 (2) (b) requires HMRC to make amendments of the return required to
give effect to their conclusions.

300. Paragraph 13 of Schedule 10 defines the scope of an enquiry under Part 3, So
far as material, paragraph 13 (1) provides as follows:

"An enquiry extends to anything contained in the return, or required to
be contained in the return, that relates —

{(a) to the question whether tax is chargeable in respect of the
transaction, or to the amount of tax so chargeable...."

301. In our view, the fact that HMRC amended the return in respect of the actual
transfer of the freehold by the MoD to the Appellant rather than a return in respect of
a notional transfer of the same frechold between the same parties, does not invalidate
the closure notice or the amendment.

302. There is nothing in paragraph 23 of Schedule 10 that precludes an amendment
to a return in respect of the actual transfer in accordance with the provisions of section
75A which applies to a notional transfer, The conclusion of HMRC was that the tax
due was £38.36 million (and by the amendment to HMRC's Statement of Case the
Tribunal is asked to increase the amendment to the self-assessment under paragraph
42 (3) Schedule 10 FA 2003 to show tax due of £50m).

303, We do not consider that the terms of paragraph 13 of Schedule 10 contradict
this conclusion. The enquiry can extend to anything contained in the return. The
return related to a "scheme transaction” for the purposes of section 75A. We do not
read the reference in paragraph 13 (1) (a) to "the transaction" as precluding an enquiry
into whether the actual transfer of the freehold from the MoD to the Appellant (which
by virtue of section 45 (3) was not, in fact, a land transaction) can be re-characterised
as a notional transaction under section 75A.

304, In this case, the return amended by the closure notice was a return in respect of
the same parties to the notional land transaction (i.e. the MoD and the Appellant) and
related to the same interest in the Property. The closure notice of 13 July 2011 made
the amendments necessary to give effect to HMRC's conclusions in respect of their
enquiry. The only amendment made was to adjust the tax payable by the Appellant,
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305, There was no suggestion that the amendment made by the closure notice to the
return 307388936MC in any way confused or misled the Appellant.

306. It is true that it would have been open to HMRC to have made a determination
under paragraph 25 Schedule 10 FA 2003, which applies in the case of a chargeable
transaction where no land transaction return is delivered. That option is now no longer
open to HMRC because of the four-year time limit specified in paragraph 25 (3).
Nonetheless, we do not consider that the fact that HMRC had, for four years, an
alternative mechanism for collecting SDLT precludes them from using the route
provided for by paragraph 23 Schedule 10 i.e. an amendment to a closure notice.
Parliament often gives HMRC overlapping powers to collect tax.

307. For these reasons we consider that HMRC was entitled to amend the
Appellant’s return 307388936 MC by means of the closure notice dated 13 July 2011.

Section 83 Finance Act 2003 — mistakes, defects and omissions

308. In their written submissions the parties agreed that section 83 FA 2003 — which
allows certain defects in relation to form of documents issued by HMRC and
mistakes, defects or omissions to be ignored — was not relevant in the circumstances
of this appeal by virtue of the decision of the Court of Appeal in Baylis v Gregory
[1987] STC 297 (in relation to broadly similar provisions contained in section 114
TMA 1970). We agree,

Summary of conclusions
309. For the reasons set out above, we have concluded that:

(1) the Appellant was chargeable to SDLT under section 75A FA 2003 in
respect of a notional land transaction;

(2) the chargeable consideration in respect of the notional land transaction
was £1.25 hillion;

(3) the Appellant has not established that its treatment is contrary to Article
14 of the Convention; and

(4) HMRC did not err in amending the Appellant's land transaction return to
reflect the notional land transaction,

Decision

310. The Appellant's appeal is dismissed and pursuant to paragraph 42 (3) Schedule
10 FA 2003 we increase the amended self-assessment to £50 million.

Costs

311. This appeal was designated as a complex appeal. There was no opt out in
respect of costs and both parties asked for their costs in the event of success.
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Accordingly, we direct that HMRC should be entitled to their reasonable costs, to be
determined, in default of agreement, by a costs judge.

312, This document contains full findings of fact and reasons for the decision. Any
party dissatisfied with this decision has a right to apply for permission to appeal
against it pursuant to Rule 39 of the Tribunal Procedure (First-tier Tribunal) (Tax
Chamber) Rules 2009. The application must be received by this Tribunal not later
than 56 days afier this decision is sent to that party. The parties are referred to
“Guidance to accompany a Decision from the First-tier Tribunal (Tax Chamber)”
which accompanies and forms part of this decision notice.

GUY BRANNAN
TRIBUNAL JUDGE

RELEASE DATE: 5 July 2013
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APPENDIX

RELEVANT STATUTORY PROVISIONS

Section 45 Finance Act 2003

Contract and conveyance: effect of transfer of rights
(1) This section applies where—

{a) a contract for a land transaction (“the original contract”) is entered
inte under which the transaction is to be completed by a conveyance, . .

(b) there is an assignment, subsale or other transaction (relating to the
whole or part of the subject-maiter of the original contract) as a result
of which a person other than the original purchaser becomes entitled to
call for a conveyance to him, and

(¢) paragraph 12B of Schedule 17A (assignment of agreement for
lease) does not apply.

References in the following provisions of this section to a transfer of
rights are to any such assignment, subsale or other transaction, and
references to the transferor and the transferee shall be read accordingly.

(2) The transferee is not regarded as entering into a land transaction by
reason of the transfer of rights, but section 44 (contract and
conveyance) has effect in accordance with the following provisions of
this section.

(3) That section applies as if there were a contract for a land
transaction (a “secondary contract™) under which—

(a) the transferee is the purchaéer, and

(b) the consideration for the transaction is——
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(i) so much of the consideration under the original contract as is
referable to the subject-matter of the transfer of rights and is to be
given (directly or indirectly) by the transferee or a person connected
with him, and

(ii) the consideration given for the transfer of rights.

The substantial performance or completion of the original contract at
the same time as, and in connection with, the substantial performance
or completion of the secondary contract shall be disregarded except in
a case where the secondary contract gives rise to a transaction that is
exempt from charge by virtue of subsection 3 of section 73 (alternative
property finance: land sold to financial institution and re-sold to
individual),

Section 51 Finance Act 2003

Contingent, uncertain or unascertained consideration

(1) Where the whole or part of the chargeable consideration for a
transaction is contingent, the amount or value of the consideration shall
be determined for the purposes of this Part on the assumption that the
outcome of the contingency will be such that the consideration is
payable or, as the case may be, does not cease to be payable.

(2) Where the whole or part of the chargeable consideration for a
transaction is uncertain or unascer(ained, its amount or value shall be
determined for the purposes of this Part on the basis of a reasonable
estimate,

(3) In this Part—
“contingent”, in relation to consideration, means—

(a) that it is to be paid or provided only if some uncertain future event
oceurs, or

(b) that it is to cease to be paid or provided if some uncertain future
event occurs; and

“uncertain”, in relation to consideration, means that its amount or value
depends on uncertain future events.

(4) This section has effect subject to—

section 80 (adjustment where contingency ceases or consideration is
ascerfained), and

section 90 (application to defer payment in case of contingent or
uncertain consideration),

(5) This section applies in relation to chargeable consideration
consisting of rent only to the extent that it is applied by paragraph 7 of
Schedule 17A.

Section 71 A Finance Act 2003

Alternative property finance: land sold to financial institution and
leased to person
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(1) This section applies where arrangements are entered into between a
person and a financial institution under which—

(a) the institution purchases a major interest in land or an undivided
share of a major interest in land (“the first transaction’),

®) ...

(¢} the institution.., grants to the person out of the major interest a
lease (if the major interest is freehold) ...(“the second transaction™,
and

(d) the institution and the person enter into an agreement under which
the person has a right to require the institution or its successor in title
to transfer to the person (in one transaction or a series of transactions)
the whole interest purchased by the institution under the first
transaction.

(2) The first transaction is exempt from charge if the vendor is—
{(a) the person, or

(b) another financial institution by whom the interest was acquired
under arrangements of the kind mentioned in subsection (1) entered
into between it and the person,

(3) The second transaction is exempt from charge if the provisions of
this Part relating to the first transaction are complied with (including
the payment of any tax chargeable).

(4) Any transfer to the person that results from the exercise of the right
mentioned in subsection (1)(d) (“a further transaction”) is exempt from
charge if—

(a) the provisions of this Part relating to the first and second
transactions are complied with, and

(b} at all times between the second transaction and the further
transaction—

(i} the interest purchased under the first transaction is held by a
financial institution so far as not transferred by a previous further
transaction, and

(ii) the lease or sub-lease granted under the second transaction is held
by the person,

(5) The agreement mentioned in subsection (1)(d) is not to be treated—

(a) as substantially performed unless and until the whole interest
purchased by the institution under the first transaction has been
transferred (and accordingly section 44(5) does not apply), or

(b) as a distinct land transaction by virtue of section 46 (options and
rights of pre-emption).
(6)y...

(7) A further transaction that is exempt from charge by virtue of
subsection (4) is not a notifiable transaction unless the transaction
involves the transfer to the [person] of the whole interest purchased by
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previous further transaction.

(8) In this section "financial institution” has the meaning given by
section 46 of the Finance Act 2005 (alternative finance arrangements).

..
(10) ....

Section 754 - C Finance Act 2003

75A Anti-avoidance
(1) This section applies where-

(a) one person (V) disposes of a chargeable interest and another person
(F) acquires either it or a chargeable interest deriving from it,

(b) & number of transactions (including the disposal and acquisition)
are involved in connection with the disposal and acquisition ("the
scheme transactions"), and

{c) the sum of the amounts of stamp duty land tax payable in respect of
the scheme transactions is less than the amount that would be payable
on a notional land transaction effecting the acquisition of V's
chargeable interest by P on its disposal by V.,

(2) In subsection (1) "transaction" includes, in particular—
{(a) a non-land transaction,
(b) an agreement, offer or undertaking not to take specitied action,

(¢) any kind of arrangement whether or not it could otherwise be
described as a transaction, and

(d) a transaction which takes place after the acquisition by P of the
chargeable interest.

(3) The scheme transactions may include, for example-—

(@) the acquisition by P of a lease deriving from a freehold owned or
formerly owned by V;

(b) a sub-sale to a third person;
(c) the grant of a lease to a third person subject to a right to terminate;

(d) the exercise of a right to terminate a lease or to take some other
action;

{e) an agreement not to exercise a right to terminate a lease or to take
some other action;

(f) the variation of a right to terminate a lease or to take some other
action,

(4) Where this section applies—

{a) any of the scheme transactions which is a land transaction shall be
disregarded for the purposes of this Part, but
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(b) there shall be a notional land transaction for the purposes of this
Part effecting the acquisition of V's chargeable interest by P on its
disposal by V.,

(5) The chargeable consideration on the notional transaction mentioned
in subsections (I)(c) and (4)(b) is the largest amount (or aggregate
amount)—

(a) given by or on behalf of any one person by way of consideration for
the scheme transactions, or

(b) received by or on behalf of V (or a person connected with V within
the meaning of section 839 of the Taxes Act 1988) by way of
consideration for the scheme transactions.

(6) The effective date of the notional transaction is—
(a) the last date of completion for the scheme transactions, or

(b) if earlier, the last date on which a contract in respect of the scheme
transactions is substantially performed.

(7) This section does not apply where subsection (1)(c) is satisfied only
by reason of-

(a) sections 71A to 73, or
{b) a provision of Schedule 9.
75B Anti-avoidance: incidental transactions

(1) In calculating the chargeable consideration on the notional
transaction for the purposes of section 75A(5), consideration for a
transaction shall be ignored if or in so far as the transaction is merely
incidental to the transfer of the chargeable interest from V to P,

(2) A transaction is not incidental to the transfer of the chargeable
interest from V to P~

(a) if or in so far as it forms part of a process, or series of transactions,
by which the transfer is effected,

(b) if the transfer of the chargeable interest is conditional on the
completion of the transaction, or

(¢) if'it is of a kind specified in section 75A(3).

(3) A transaction may, in particular, be incidental if or in so far as it is
undertaken only for a purpose relating to-

(a) the construction of a building on property to which the chargeable
interest relates,

(b) the sale or supply of anything other than land, or

(c) a loan to P secured by a mortgage, or any other provision of finance
to enable P, or another person, to pay for part of a process, or series of
transactions, by which the chargeable interest transfers from V to P.

(4) In subsection (3}~
(a) paragraph (a) is subject to subsection (2)(a) to (c),
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(b) paragraph (b) is subject to subsection (2)(a) and (¢), and
{c) paragraph (¢) is subject to subsection (2)(a) to (¢).

(5) The exclusion required by subsection (1) shall be effected by way
of just and reasonable apportionment if necessary.

(6) In this section a reference to the transfer of a chargeable interest
from V to P includes a reference to a disposal by V of an interest
acquired by P,

75C Anti-avoidance: supplemental

(I} A transfer of shares or securities shall be ignored for the purposes
of section 75A if but for this subsection it would be the first of a series
of scheme transactions.

(2) The notional transaction under section 75A attracts any relief under
this Part which it would attract if it were an actual transaction (subject
to the terms and restrictions of the relief).

{3) The notional transaction under section 75A is a land transaction
entered into for the purposes of or in connection with the transfer of an
undertaking or part for the purposes of paragraphs 7 and 8 of Schedule
7, if any of the scheme transactions is entered into for the purposes of
or in connection with the transfer of the undertaking or part.

(4) In the application of section 75A(5) no account shall be taken of
any amount paid by way of consideration in respect of a transaction to
which any of sections 60, 61, 63, 64, 65, 66, 67, 69, 71, 74 and 75,0ra
provision of Schedule 6A or 8, applies.

(5) In the application of section 75A(3) an amount given or received
partly in respect of the chargeable interest acquired by P and partly in
respect of another chargeable interest shall be subjected to just and
reasonable apportionment,

(6) Section 53 applies to the notional transaction under section 75A.

(7) Paragraph 5 of Schedule 4 applies to the notional transaction under
section 75A.

(8) For the purposes of section 75A—

(a) an interest in a property-investment partnership (within the meaning
of paragraph 14 of Schedule 15) is a chargeable interest in so far as it
concerns land owned by the partnership, and

(b) where V or P is a partnership, Part 3 of Schedule 15 applies to the
notional transaction as to the transfer of a chargeable interest from or
to a partnership.

{9) For the purposes of section 75A a reference to an amount of
consideration includes a reference to the value of consideration given
as money s worth,

(10) Stamp duty land tax paid in respect of a land transaction which is
to be disregarded by virtue of section 75A(4)(a) is taken to have been
paid in respect of the notional transaction by virtue of section
75A(4)(b).
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(11) The Treasury may by order provide for section 75A not to apply
in specified circumstances.

(12) An order under subsection (I11) may include inecidental,
consequential or transitional provision and may make provision with
retrospective effect."”

(2) The amendment made by subsection (1) has effect in respect of
disposals and acquisitions if the disposal mentioned in new section
75A(1)&) (inserted by that subsection) takes place on or after 6th
December 2006,

{3) But-

(8) the transitional provisions of sub-paragraphs (2) to (5) of paragraph
I of the Schedule to the Stamp Duty Land Tax (Variation of the
Finance Act 2003) Regulations 2006 (S.1, 2006/3237) continue to have
effect in relation to this section as in relation to that paragraph, and

(b) a provision of new section 75C (inserted by subsection (1) above)
shall not have effect where the disposal mentioned in new section
75A(1)(a) took place before the day on which this Act is passed, if or
in so far as the provision would make a person liable for a higher
amount of tax than would have been charged in accordance with those
regulations.

Section 76 Finance Act 2003

Duty to deliver land transaction return

(1) In the case of every notifiable transaction the purchaser must
deliver a return (a “land transaction return™ to the Inland Revenue
before the end of the period of 30 days after the effective date of the
transaction,

(2) The Inland Revenue may by regulations amend subsection (Iysoas
to require a land transaction return to be delivered before the end of
such shorter period after the effective date of the transaction as may be
prescribed or, if the regulations so provide, on that date.

(3) A land transaction return in respect of a chargeable transaction
must—

(2) include an assessment (a “self-assessment™) of the tax that, on the
basis of the information contained in the retyrn, is chargeable in
respect of the transaction, , . .

..

Section 77 Finance Act 2003 (substituted by section 94 (1) Finance Act 2008 with
effect in relation to transactions with an effective date on or after 12 March 2008)

Notifiable transactions

{1) A land transaction is notifiable if it is—
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(a) an acquisition of a major interest in land that does not fall within
one or more of the exceptions in section 77A,

(b) an acquisition of a chargeable interest other than a major interest in
land where there is chargeable consideration in respect of which tax is
chargeable at a rate of 1% or higher or would be so chargeable but for
a relief,

(¢) a land transaction that a person is treated as entering into by virtue
of section 44A(3), or

(d) a notional land transaction under section 75A.
(2) This section has effect subject to—

(a) sections 71A(7) . . ., and

(b) paragraph 30 of Schedule 13.

(3) In this section “relief” does not include an exemption from charge
under Schedule 3,

Section 78 Finance Act 20013

Returns, enquiries, assessments and related matters

(1) Schedule 10 has effect with respect to land transaction returns,
assessments and related matters,

(2) In that Schedule—

Part 1 contains general provisions about returns;

Part 2 imposes a duty to keep and preserve records:

Part 3 makes provision for enquiries into returns;

Part 4 provides for a Revenue determination if no return is delivered;
Part 5 provides for Revenue assessments;

Part 6 provides for relief in case of excessive assessment; and

Part 7 provides for appeals against Revenue decisions on tax.

(3) The Treasury may by regulations make such amendments of that
Schedule, and such consequential amendments of any other provisions
of this Part, as appear to them to be necessary or expedient from time
to time.

Section 80 Finance Act 2003

Adjustment where contingency ceases or consideration is ascertained

(1) Where section 51 (contingent, uncertain or unascertained
consideration) applies in relation to a transaction and-—

{a) in the case of contingent consideration, the contingency occurs or it
becomes clear that it will not occur, or
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(b) in the case of uncertain or unascertained consideration, an amount
relevant to the calculation of the consideration, or any instalment of
consideration, becomes ascertained,

the following provisions have effect to require or permit
reconsideration of how this Part applies to the transaction (and to any
transaction in relation to which it is a linked transaction).

(2) If the effect of the new information is that a transaction becomes
notifiable . . ., or that additional tax is payable in respect of a
transaction or that tax is payable where none was payable before—

(a) the purchaser must make a return to the Inland Revenue within 30
days,

(b) the return must contain a self-assessment of the tax chargeable in
respect of the transaction on the basis of the information contained in
the return,

(c) the tax so chargeable is to be calculated by reference to the rates in
foree at the effective date of the transaction, and

[(d) the tax or additional tax payable must be paid not later than the
filing date for the return).

(3) The provisions of Schedule 10 (returns, enquiries, assessments and
other matters) apply to a return under this section as they apply to a
[return under section 76 (general requirement to make land transaction
return), subject to the adaptation that references to the effective date of
the transaction shall be read as references to the date of the event as a
result of which the return is required].

(4) If the effect of the new information is that less tax is payable in
respect of a transaction than has already been paid—

(a) the purchaser may, within the period allowed for amendment of the
land transaction return, amend the return accordingly;

(b) after the end of that period he may (if the land transaction return is
not so amended) make a claim to the Inland Revenue for repayment of
the amount overpaid.

(4A) Where the transaction (“the relevant transaction™) is the grant or
assignment of a lease, no claim may be made under subsection (4)—

(a) in respect of the repayment (in whole or part) of any loan or deposit
that is treated by paragraph 18A of Schedule 17A as being
consideration given for the relevant transaction, or

(b} in respect of the refund of any of the consideration given for the
relevant transaction, in a case where the refund—

(i) is made under arrangements that were made in connection with the
relevant transaction, and

(if) is contingent on the determination or assignment of the Jease or on
the grant of a chargeable interest out of the lease.

(5) This section does not apply so far as the consideration consists of
rent (see paragraph 8 of Schedule 17A),
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Section 83 Finance Act 2003

Formal requirements as to assessments, penalty determinations etc

(1) An assessment, determination, notice or other document required to
be used in assessing, charging, collecting and levying tax or
determining a penalty under this Part must be in accordance with the
forms preseribed from time to time by the Board and a document in the
form so preseribed and supplied or approved by the Board is valid and
effective.

(2) Any such assessment, determination, notice or other document
purporting to be made under this Part is not ineffective—

(a) for want of form, or
(b) by reason of any mistake, defect or omission in it,

if it is substantially in conformity with this Part and its intended effect
is reasonably ascertainable by the person to whom it is directed.

(3) The validity of an assessment or determination is not affected—
(a) by any mistake in it as to—

(i) the name of a person [iable, or

(i) the amount of the tax charged, or

(b) by reason of any variance between the notice of assessment or
determination and the assessment or determination itself,

Schedule 10 Finance Act 2003

Stamp Duty Land Tax: Returns, Enquiries, Assessments and Appeals
Section 78

Part 1 Land Transaction Returns

Contents of return

1

(1) A land transaction return must—

(a) be in the prescribed form,

(b) contain the prescribed information, and

{c) include a declaration by the purchaser (or each of them) that the
return is to the best of his knowledge correct and complete.

(1A) Sub-paragraph (1)(c) is subject to paragraphs 1A and 1B.

(2) In sub-paragraph (1) “prescribed” means prescribed by regulations
made by the Inland Revenue.

(3) The regulations may make different provision for different kinds of
return.
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(4) Regulations under sub-paragraph (1)(b) may require the provision
of information corresponding to any of the particulars formerly
required under—

(a) Schedule 2 to the Finance Act 1931 (¢ 28) (requirement to deliver
particulars of land transactions in Great Britain), or

(b} section 244 of the Finance Act 1994 (¢ 9) (corresponding provision
for Northern Ireland),

(5) The return is treated as containing any information provided by the
purchaser for the purpose of completing the return.

Declaration by agent
1A
(1) Where—

(a) the purchaser (or each of them) authorises an agent to complete a
land transaction return,

(b) the purchaser (or each of them) makes a declaration that, with the
exception of the effective date, the information provided in the return
fs to the best of his knowledge correct and complete, and

(c) the land transaction return includes a declaration by the agent that
the effective date provided in the return is to the best of his knowledge
correct,

the requirement in paragraph 1(1)(c) shall be deemed to be met.

(2) Sub-paragraph (1) applies only where the return is in a form
specified by the Inland Revenue for the purposes of that sub-paragraph.

(3) Nothing in this paragraph affects the liability of the purchaser (or
each of them) under this Part of this Act,

Declaration by the relevant Official Solicitor
IB...

Meaning of filing date and delivery of return
2

(1) References in this Part of this Act to the filing date, in relation to a
land transaction return, are to the last day of the petiod within which
the return must be delivered.

{(2) References in this Part of this Act to the delivery of a land
transaction return are to the delivery of a return that—-

(a) complies with the requirements of paragraph 1(1) (contents of
return), . ..

(by...

Failure to deliver return: flat-rate penalty
3.

Failure to deliver return: tax-related penalty

64




10

15

20

25

30

35

40

4..

Formal notice to deliver return: daily penalty
5

(1) If it appears to the Inland Revenue—

(a) that a purchaser required to deliver a land transaction return in
respect of a chargeable transaction has failed to do so, and

(b) that the filing date has now passed,

they may issue a notice requiring him to deliver a land transaction
return in respect of the transaction,

(2) The notice must specify—
(a) the transaction to whicl it relates, and

(b) the period for complying with the notice (which must not be less
than 30 days from the date of issue of the notice).

{3) If the purchaser does not comply with the notice within the
specified period, the Inland Revenue may apply to the [ Tribunal] for an
order imposing a daily penalty.

(4) On such an application the [Tribunal] may direct that the purchaser
shall be liable to a penalty or penalties not exceeding £60 for each day
on which the failure continues after the day on which he is notified of
the direction,

(5) This paragraph does not affect, and is not affected by, any penalty
under paragraph 3 or 4 (flat-rate or tax-related penalty for failure to
deliver return).

Amendment of retwrn by purchaser
6

(1) The purchaser may amend a land transaction return given by him
by notice to the Inland Revenue.

(2) The notice must be in such form, and contain such information, as
the Inland Revenue may require.

(2A) If the effect of the amendment would be to entitle the purchaser to
a repayment of tax, the notice must be accompanied by—

(a) the contract for the land transaction; and
(b) the instrument (if any) by which that transaction was effected.

(3) Except as otherwise provided, an amendment may not be made
more than twelve months after the filing date.

Correction of return by Revenue
7

{1) The Inland Revenue may amend a land transaction return so as to
correct obvious errors or omissions in the return (whether errors of
principle, arithmetical mistakes or otherwise).
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(1A) The power under sub-paragraph (1) may, in such circumstances
as the Commissioners for Her Majesty's Revenue and Customs may
specify in regulations, be exercised—

(a) in relation to England and Wales, by the Chief Land Registrar;
b)...

(c) in relation to Northern Ireland, by the Registrar of Titles or the
registrar of deeds;

(d) in any case, by such other persons with functions relating to the
registration of [and as the regulations may specify.

(2) A correction under this paragraph is made by notice to the
purchaser,

(3) No such correction may be made more than nine months after—-
(a) the day on which the return was delivered, or

(b) if the correction is required in consequence of an amendment under
paragraph 6, the day on which that amendment was made.

(4) A correction under this paragraph is of no effect if the purchaser—
(a) amends the return se as to reject the correction, or

(b) after the end of the period within which he may amend the return,
but within three months from the date of issue of the notice of
correction, gives notice rejecting the correction.

(5} Notice under sub-paragraph (4)(b) must be given to the officer of
the Board by whom notice of the correction was given.

8.

Part 3 Enquiry Into Return
Notice of enquiry

12

(1) The Inland Revenue may enquire into a land transaction return if
they give notice of their intention to do so (“notice of enquiry”)-—

(a) to the purchaser,
(b) before the end of the enquiry period,
(2) The enquiry period is the period of nine months-

(a) after the filing date, if the return was delivered on or before that
date;

{b) after the date on which the return was delivered, if the return was
delivered after the filing date;

(c) after the date on which the amendment was made, if the return is
amended under paragraph 6 (amendment by purchaser),

This is subject to the following qualification.
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(2A) If—

(a) the Inland Revenue give notice, within the period specified in sub-
paragraph (2), of their intention to enquire into a land transaction
return delivered under section 80 (adjustment where contingency
ceases or consideration is ascertained), 81 (further return where relief
withdrawn) [, 81A (return or further return in consequence of later
linked transaction) or paragraph 6 of Schedule 6B (adjustment for
change of circumstances)], and

(b) it appears to the Inland Revenue to be necessary to give a notice
under this paragraph in respect of an earlier land transaction return in
respect of the same Jand transaction,

a notice may be given notwithstanding that the period referred to in
sub-paragraph (2) has elapsed in relation to that earlier land
{ransaction,

{3) A return that has been the subject of one notice of enquiry may not
be the subject of another, except one given in consequence of an
amendment (or another amendment) of the return under paragraph 6.

Scope of enguiry
13

(1) An enquiry extends to anything contained in the return, or required
to be contained in the return, that refateg——

{a) to the question whether tax is chargeable in respect of the
transaction, or

(b) to the amount of tax so chargeable.
This is subject to the following exception,

(2) If the notice of enquiry is given as a result of an amendment of the
return under paragraph 6 (amendment by purchaser)—

(a) at a time when it is no longer possible to give notice of enquiry
under paragraph 12, or

(b) after an enquiry into the return has been completed,

the enquiry into the return is limited to matters to which the
amendment relates or that are affected by the amendment.

14

15

16

Amendment of self-assessment during enguiry to prevent loss of tax
17
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(1) If at a time when an enquiry is in progress into a land transaction
return the Inland Revenue form the opinion—

(a) that the amount stated in the self-assessment contained in the return
as the amount of tax payable is insufficient, and

(b) that unless the assessment is immediately amended there is likely to
be a loss of tax to the Crown,

they may by notice in writing to the purchaser amend the assessment to
make good the deficiency,

(2) In the case of an enquiry that under paragraph 13(2) is limited to
matters arising from an amendment of the return, sub-paragraph (1)
above applies only so far as the deficiency is attributable to the
amendment,

(3) For the purposes of this paragraph the period during which an
enquiry is in progress is the whole of the period—

(a) beginning with the day on which notice of enquiry is given, and
(b) ending with the day on which the enquiry is completed.
Amendment of return by taxpayer during enquiry

18

(1) This paragraph applies if a return is amended under paragraph 6
(amendment by purchaser) at a time when an enquiry is in progress
into the return.

(2) The amendment does not restrict the scope of the enquiry but may
be taken into account (fogether with any matters arising) in the
enquiry.

(3) So far as the amendment affects the amount stated in the self-
assessment included in the return as the amount of tax payable, it does
not take effect while the enquiry is in progress and—

(a) if the Inland Revenue state in the closure notice that they have
taken the amendments into account and that—

(i) the amendment has been taken into account in formulating the
amendments contained in the notice, or

(ii} their conclusion is that the amendment is incorrect,
the amendment shall not take effect;

(b) otherwise, the amendment takes effect when the closure notice is
issued,

(4) For the purposes of this paragraph the period during which an
enquiry is in progress is the whole of the period—

(a) beginning with the day on which notice of enquiry is given, and
(b) ending with the day on which the enquiry is completed.
Referral of questions to [the Tribunal] during enquiry

19...
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Withdrawal of notice of referral
20...

Effect of referral on enquiry
21...

Effect of determination

22...

Completion of enguiry

23

(1) An enquiry under paragraph 12 is completed when the Inland
Revenue by notice (a “closure notice™) inform the purchaser that they
have completed their enquiries and state their conclusions.

(2) A closure notice must either—

(a) state that in the opinion of the Inland Revenue no amendment of the
return s required, or

{b) make the amendments of the return required to give effect to their
conelusions,

(3) A closure notice takes effect when it is issued.
Direction to complete enquiry

24...

Part 4 Revenue Determination if No Return Delivered
Determination of tax chargeable if no return delivered
25

(1) If in the case of a chargeable transaction no land transaction return
is delivered by the filing date, the Inland Revenue may make a
determination (a “Revenue determination”) to the best of their
information and belief of the amount of tax chargeable in respect of the
transaction.

{2) Notice of the determination must be served on the purchaser,
stating the date on which if is issued.

(3) No Revenue determination may be made more than [4 years] after
the effective date of the transaction.

Determination to have effect as a self-assessment
26

(1} A Revenue determination has effect for enforcement purposes as if
were a self-assessment by the purchaser.

(2) In sub-paragraph (1) “for enforcement purposes” means for the
purposes of the following provisions of this Part of this Act—

(a) the provisions of this Schedule providing for tax-related penalties;

(b} section 87 (interest on unpaid tax);
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(c) section 91 and Schedule 12 (collection and recovery of unpaid tax
ete).

(3) Nothing in this paragraph affects any liability of the purchaser to a
penalty for failure to deliver a return.

Determination superseded by actual self-assessment
27...

Part 5 Revenue Assessments

Assessment where loss of tax discovered

28

(1) If the Inland Revenue discover as regards a chargeable transaction
that—

{a) an amount of tax that ought to have been assessed has not been
assessed, or

(b) an assessment to tax is or has become insufficient, or
{c) relief has been given that is or has become excessive,

they may make an assessment (a “discovery assessment”) in the
amount or further amount that ought in their opinion to be charged in
order to malke good to the Crown the loss of tax.

(2) The power to make a discovery assessment in respect of a
transaction for which the purchaser has delivered a return is subject to
the restrictions specified in paragraph 30.

Assessment to recover excessive repayment of tax
29...

Restrictions on assessment where return delivered
30

(1) If the purchaser has delivered a land transaction return in respect of
the transaction in question, an assessment under paragraph 28 or 29 in
respect of the transaction—

() may only be made in the two cases specified in sub-paragraphs (2)
and (3) below, and

(b) may not be made in the circumstances specified in sub-paragraph
(5) below.

(2) The first case is where the situation mentioned in paragraph 28(1)
or 29(1) is atiributable to fraudulent or negligent conduct on the part
of—-

(&) the purchaser,

{b) a person acting on behalf of the purchaser, or

(c) a person who was a partner of the purchaser at the relevant time,
(3) The second case is where the Inland Revenue, at the time they---

(a) ceased to be entitled to give a notice of enquiry into the return, or
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(b) completed their enquiries into the return,

could not have been reasonably expected, on the basis of the
information made available to them before that time, to be aware of the
situation mentioned in paragraph 28(1) or 29(1).

(4) For this purpose information is regarded as made available to the
Inland Revenue if-—

(a) it is contained in a land transaction return made by the purchaser,

(b) it is contained in any documents produced or information provided
to the Inland Revenue for the purposes of an enquiry into any such
return, or

(c) it is information the existence of which, and the relevance of which
as regards the situation mentioned in paragraph 28(1) or 29¢(1)—

(i} could reasonably be expected to be inferred by the Inland Revenue
from information falling within paragraphs (a) or (b) above, or

(if) are notified in writing to the Inland Revenue by the purchaser or a
person acting on his behalf,

(5) No assessment may be made if—

(a) the situation mentioned in paragraph 28(1) or 29(1) is attributable
to a mistake in the return as to the basis on which the tax liability ought
to have been computed, and

(b) the return was in fact made on the basis or in accordance with the
practice generally prevailing at the time it was made.

Time limit for assessment

31...

Assessments and self assessments
42—

(1) In this paragraph any reference to an appeal means an appeal
under paragraphs 33(4) or 35(1).

(2) I, on an appeal notified to the tribunal, the tribunal decides—
(a) that the appellant is overcharged by a self-assessment; or

{b)  that the appellant is overcharged by an assessment other than a
self-assessment,

the assessment shall be reduced accordingly, but otherwise the
assessment shall stand good.

{3) If, on appeal it appears to the tribunal—

(a)  that the appellant is undercharged to stamp duty land tax by a
self-assessment; or

(b)  that the appellant is undercharged by an assessment other than a
self-assessment,

the assessment shall be increased accordingly,
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(4)  Where, on an appeal against an assessment other than a self-
assessment whiche—

(a) assesses an amount which is chargeable to stamp duty land tax,
and

(b} charges stamp duty land tax on the amount assessed,

it appears to the tribunal as mentioned in sub-paragraphs (2) or (3), it
may, unless the circumstances of the case otherwise require, reduce or
increase only the amount assessed; and where an appeal is so
determined the stamp duty land tax charged by that assessment shall be
taken to have been reduced or increased accordingly.
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DECISION
Mr Justice Morgan:

Introduction

1. The Upper Tribunal which sat to hear the appeals in this case comprises myself and
Judge Howard M Nowlan. The members of this tribunal agree on the result of most,
but not all, of the matters which need to be decided to dispose of these appeals. In
view of the disagreement between the members of the Upper Tribunal, T have decided
that it is appropriate for me to set out my reasoning on all such matters and then Judge
Nowlan will set out his reasoning in relation to matters where he does not agree with

my reasoning.

2. The principal matter to be dealt with is an appeal by Project Blue Limited to the Upper
Tribunal from the decision of the First-tier Tribunal (Judge Brannan and Ms Watts
Davies) (“the FTT") released on 5 July 2013, Project Blue Limited was originally
known as Project Blue (Guernsey) Limited but I will refer to it throughout as “PBL",
PBIL. was granted permission to bring this appeal (which I will refer to as “the
principal appeal”) by the FTT on 17 September 2013, There is also an appeal to the
Upper Tribunal by the Commissioners for Her Majesty’s Revenue and Customs
("*HMRC”) brought with the permission of the FTT granted on 17 December 2013 and
a further appeal by PBL brought with the permission of the FTT on 20 February 2014,

3. The principal appeal concerns whether SDLT is payable, under the Finance Act 2003,
and if so, by whom and in what amount, on a series of transactions which involved the
disposal by the Secretary of State for Defence (“SSD”) of his freehold interest in
Chelsea Barracks, Chelsea Bridge Road, London SW1 for the price of £959 million.
The other participants in the series of transactions in question were PBL and a Qatari
Bank, Masraf al Rayan (“MAR™). Later in this decision, [ will describe the essential
steps involved in the series of transactions. At this stage, I record that the series of
transactions included a transfer of the freehold of the land by SSD to PBL for the price
of £959 million and a transfer of the land by PBL to MAR for a price in US dollars, of
which the then sferling equivalent was approximately £1.25 biltion. The transfer to
MAR was one of the steps by which MAR provided finance to PRI in a way which
complied with sharia law. There were other steps introduced into the series of

transactions for this purpose, in particular, a leaseback of the land by MAR to PBL
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and the grant of put and call options designed to lead to the later re-transfer of the land
by MAR to PBL.

4. I will give a brief outline of the rival positions of PBL and HMRC as to the operation
of the statutory provisions. PBL contends: (1) it is not chargeable to tax in any
amount; (2) it may be that MAR was taxable on a consideration of £1.25 billion,
HMRC contends: (1) apart from section 75A of the Finance Act 2003, neither PBL nor
MAR was chargeable to tax; but (2) under section 75A, PBL (but not MAR) is
chargeable to tax; and (3) PBL is chargeable to tax on the sum of £1.25 billion and not
£959 million,

5. Apart from these issues as to the operation of the statutory provisions, the appeals
raise a number of other points. These points can be divided into two categories, The
first category concerns the parties’ operation of the statutory provisions dealing with
notification of transactions and the assessment of the tax payable. The second category
involves points of a procedural nature as to whether each party should be allowed to

argue all of the points which it wishes to argue.

6. It could be said that I should decide the procedural points first so as to establish what it
is that the parties should be permitted to argue on this appeal. However, it seems to me
that I have to consider how the legislation works as a whole and in the first instance I
will attempt to apply the legislation to the facts as found by the FTT. It will then be
convenient to consider the points arising in relation to the notification and assessment
provisions. Finally, I will address the procedural points and I will then be able to come

to my overall decision.

7. At this stage, it is desirable to give a warning. This case involves the legislation (the
Finance Act 2003) at the relevant time (essentially the period from 5 April 2007 to 31
January 2008). Since that time, the legislation has been amended in several material

respects.
The essential facts

8. The FT'T made full findings of fact as to the transactions entered into in this case. For
the purposes of this appeal, it is possible to refer more succinctly to the facts by

describing the essential steps in the transactions which were undertaken,
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10.

11.

12.

[3.

As at 5 April 2007, SSD was the frecholder owner of a substantial area of land and
buildings known as Chelsea Barracks, Chelsea Bridge Road, London, SW1 and his
freehold interest was registered at the land registry with Title Number NGL 774875
(“the land™),

On 5 April 2007, SSD contracted to sell the land to PBL for the price of £959 million.
The contract provided for PBL to pay 20% of the price (£191.8 miflion) on exchange
of contracts. The contract was to be completed on 31 January 2008. Completion was
to be by means of a land registry transfer in form TRI, in accordance with the form
annexed to the contract, under which the transferor was to be SSD and the transferee
was to be PBL. The balance of the price (after payment of the deposit) was to be paid
by four instalments of £191.8 million each on 31 January 2008, 2 February 2009, 1
February 2010 and 31 January 2011, The payment of these four instalments was to be
guaranteed by a UK clearing bank. The contract contained complicated provisions as
to the possibility that PBL would become obliged to make overage payments to SSD
and some of those provisions dealt with what was to happen if there were a disposition

of the land by PBL.

On 29 January 2008, PBL contracted to sell the land to MAR for the price which was
stated to be US $2,467,875,000 (subject to clause 4.2 of the agreement) to be paid as
set out in clause 4 of the contract. The provisions of clause 4 in relation to the price

were complicated. The price was divided into three elements.

The first element of the price was divided into four tranches. The First Tranche of US

$757,341,480 was payable on the completion date of 31 January 2008, the Second

Tranche of US $378,670,740 was payable on 2 February 2009, the Third Tranche of
US $378,670,740 was payable on 1 February 2010 and the Fourth Tranche of US

$378,670,740 was payable on 31 January 2011. The sterling equivalent of these four-
tranches was £959 million, i.e. the price payable by PBL to SSD under the eatlier

contract of 5 April 2007. These four tranches were payable direct by MAR to SSD

save that, in view of the fact that PBL had already paid 20% of the price payable to

SSD, that part of the First Tranche was to be paid by MAR to PBL.

The second element of the price was the SDLT Tranche of US $75,813,120, This sum
was to be paid in instalments at PBL’s request to discharge any SDLT liability on the
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14.

15.

16.

part of PBL. The second element was subject to clause 4.2 which provided that if PBI,
was satisfied that the amount of SDIT payable by it would be less than the SDLT
Tranche, then it should notify MAR accordingly, leading to a reduction in the amount

payable as the SDLT Tranche.

The third element of the price was the Additional Payment Tranche of $498,708,180
payable at the request of PBL by instalments on the Rental Payment Dates under the
lease, which was to be granted by MAR to PBL. Each instalment of the Additional
Payment Tranche was to be no greater that the aggregate of the rent due on the
relevant Rental Payment Date under that lease together with fees, sums payable to any
Finance Party, transaction costs and professional costs. Clause 7.3.3 provided that
MAR was only liable to make future payments if, when such payments fell due,
“neither a valid Sale Undertaking Notice nor a valid Purchase Undertaking Notice”
had been served. As I understand it, instalments of this tranche were to be drawn down
to enable PBL to pay to MAR the rent due under the lease so that MAR was paying to
PBL an instalment of the price for the frechold and PBL would then pay that sum to
MAR as rent under the lease. The existence of this tranche was relevant in another
way in that when PBL. re-acquired the frechold from MAR pursuant to the put and/or
call options, PBL would then pay to MAR a price which reflected the instalments it

had received in relation to this tranche.

Although the price payable by MAR was expressed in US Dollars, the SDLTI
submitted in respect of the transaction recorded the consideration payable as being
£1.25 billion. This was on the basis that the exchange rate for the US dollar at the end
of January 2008 was nearly two doliars to the pound. PBL was not required to transfer
the Property otherwise than to MAR and MAR agreed not to sub-sell the Property

ptior to completion,

On 29 January 2008, MAR contracted to grant a lease of the land to PBL for a term of
999 years plus 2 days commencing on the date of grant of the lease, which was to be
the date of the transfer of the freehold of the land from PBL to MAR. The rent payable
by PBL to MAR was to be calculated in accordance with a formula. The most
important ingredient in the formula involved the calculation of an amount by reference

to a return on the sums which had been paid by MAR to PBL under the arrangements
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17.

18.

19.

20.

21.

22,

by which PBL sold the freehold of the land to MAR and the return was expressed by
reference to LIBOR plus a further margin for MAR.

On 29 January 2008, PBL and MAR and a number of other parties entered into a
further agreement one term of which provided for PBL to indemnify MAR against any

SDLT in respect of any transaction document which involved MAR.

On 31 January 2008, SSD executed a form TRI in favour of PBL in relation to the
land. The consideration was expressed to be £383.6 million which had already been
paid and a further £575.4 million which was to be paid in accordance with the contract
of 5 April 2007. On the same date, SSD and PBL entered into what was described as
“a Deed of Clarification” which stated that for the purpose of the definition of
“disposition” in the overage provisions in the contract of 5 April 2007, restated in the
TR1 from SSD to PBL, the transaction between PBL and MAR which was about to be
undertaken would be a “mortgage or charge” within that definition and so it would not
be a “disposition” which would trigger the consequences provided in the event of there

being a disposition,

On 31 January 2008, PBI, executed a form TRI in favour of MAR in relation to the
land. The consideration was expressed to be US $757,341,480 million which had
already been paid and a further US $1,710,533,520 million which was to be paid in

accordance with the contract of 29 January 2008,

On 31 January 2008, in accordance with the earlier agreement for lease, MAR granted
to PBL a lease of the land for a term of 999 years plus 2 days commencing on 31

January 2008,

On 31 January 2008, PBL and MAR entered into three further agreements providing
for the grant of put and call options under which PBL was entitled to acquire the
freehold of the land from MAR and MAR was entitled to require PBL to acquire the
freehold of the land from MAR.

Although the following steps are not directly relevant to any of the issues arising on
this appeal, I also record that on 1 February 2008, PBL granted to an associated
company, Project Blue Developments Limited a lease of the land for a term of 999

years plus 1 day commencing on 31 January 2008 at a peppercorn rent and PBL and
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23.

24,

25,

Project Blue Developments Limited entered into put and call options relating to the
freehold of the land (in the event that PBL again acquired the frechold of the land
from MAR).

It is possible to describe the above transactions in different ways depending on the
purpose for which the description is to be used, If I were to describe the above
transactions in terms of their consequences as regards the various interests in the land,
1 would say that SSD sold the land to PBL who sub-sold it to MAR who then granted
a lease of the land back to PBL. However, if | wished to describe the transactions by
reference to the commercial consequences of the transactions, [ could say that SSD
sold the land to PBL which financed its purchase by borrowing from MAR on terms
which involved MAR having a right to be repaid the sums advanced and further sums
and which could lead to PBL becoming the unencumbered owner of the land on

paying back to MAR all of the sums advanced and other sums.

It is clear from the findings of fact of the FTT that the form of the transactions as
between PBL and MAR was the result of, or was certainly influenced by, principles of
Sharia law. There was some evidence as to what these principles were in the form of a
witness statement from Mr Qudeer Latif of Clifford Chance LLP, a solicitor acting for
PBL. Although that evidence is not as detailed as T would have liked, in particular to
enable me to consider the human rights arguments which emerged at a late stage
before the FTT, the evidence makes it clear that Sharia law would not have permitted
MAR to fund PBL’s purchase on terms which involved a loan by MAR to PBL on
conventional terms so that PBL would repay the loan together with interest to MAR
and on terms that such payments would be secured by a conventional mortgage over
the land granted by PBL to MAR. Conversely, it was felt that the transactions which
were entered into by PBL and MAR which involved PBL making its payments to
MAR by way of a rent under a lease did not involve the payment of interest to MAR

and did not infringe Sharia law.

In this appeal, I am not concerned with any issue as to whether the transactions were
or were not compliant with Sharia law. No one suggested that they were not compliant
and in any event the question is not relevant to the issues in this case. The legal effect

of the transactions and the tax consequences of that effect is a matter of English law.
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26.

27,

In some circumstances, a transaction which takes the form of an absolute transfer
coupled with an option for the transferor to re-acquire the property from the transferee
can be analysed as being in substance a funding transaction under which the transferee
has advanced funds to the transferor and so that the transfer is by way of security only
for the repayment of those funds to the transferee. In the course of argument on this
appeal, the matter was described (by reference to the commercial consequences of the
transactions) as if MAR was only a funder of PBL’s purchase of the land. However,
nobody went so far as to submit that I should analyse the transactions as if they were
in the law of real property a purchase of the land by PBL. with funds lent by MAR, the
repayment of which was secured by what was in law a mortgage by PBL to MAR. If
such a submission had been made, it would have been necessary to refer to many more
of the provisions of the documents which gave effect to the transactions but as the
submission was not made, I have been able to describe the essential steps more

succinctly as set out above,

The point in the last paragraph is important when applying the statutory provisions as
to stamp duty land tax. The transfer of the freehold to MAR is just as much a transfer
of an interest in land as was the transfer of the freehold to PBL. It cannot be said that
the transfer of the land to MAR has some different status such as the creation of a

security interest only to which different provisions might apply.

The legislation

28.

29.

The relevant legislation is Part 4 of the Finance Act 2003, as amended, but only as
amended up to the time of the relevant transactions. I repeat that the legislation as it
existed at the relevant time has since been further materially amended. All references
hereafter to sections of an Act are to the sections of the Finance Act 2003 as at the

relevant time (unless otherwise expressly stated).

By section 42(1), a tax to be known as “stamp duty land tax” is to be charged in
accordance with Part 4 of the Finance Act 2003 on “land transactions”. By section
43(1), a “land transaction” means any acquisition of “a chargeable interest”. By
section 48(1), “a chargeable interest” is defined so that it includes an estate or interest
in or over land in the United Kingdom, other than an exempt interest. By section

48(2)(a), “any security interest” is an exempt interest. “Any security interest” is
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30.

31

further defined by section 48(3)(a). It is not contended by anyone in this case that
MAR’s interests amounted to “any security interest” and so | need not refer to the
further definition. By section 49(1), a land transaction is a chargeable transaction if it
is not a transaction that is exempt from charge. Schedule 3 and other provisions of the

Act provide for certain transactions to be exempt from charge,

By section 42(2), the tax is chargeable whether or not there is an instrument effecting

~ the transaction. In view of this provision and the fact that an equitable interest in land

can be a chargeable interest, the legislation had to consider how to deal with the case
of a contract for the sale of land (creating an equitable interest in the land in favour of
the purchaser) followed by completion of that contract by the transfer of the legal
estate (subject to any registration requirements) to the purchaser, This topic (and other
points) is addressed by section 44 which is headed “contract and conveyance” and
section 45 which is headed “contract and conveyance: effect of transfer of rights”. I
will describe the operation of these provisions by reference to the transactions in this

case,

Section 44 applied to the contract of sale between SSD and PBL on 5 April 2007.
Although PBL paid a 20% deposit on exchange of contracts, it is not said that this
amounted to substantial performance of the contract within section 44(3). The
consequence was, under section 44(3), that the contract of 5 April 2007 and the
transaction effected on completion of that contract on 31 January 2008 are treated as a

single land transaction, the effective date of which is 31 January 2008.

The operation of section 45

32.

33.

It is accepted by both parties to this appeal that this case is also governed by section
45. Under section 45(1), the contract of 5 April 2007 was “the original contract”
within section 45(1)(a) and the contract of 29 January 2008 by PBL to MAR was a
“subsale” within section 45(1)(b). This means that the subsale by PBL to MAR was “a
transfer of rights” and PBL was “the transferor” and MAR was “the transferee”. By
section 44(2), MAR is not regarded as entering into a land transaction by reason of the
contract of 29 January 2008 and section 44 has effect in accordance with the following

provisions of section 43,

Section 45(3) provides:
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34.

3s.

“(3) That section [i.e section 44] applies as if there were a contract for a
land transaction (a “secondary contract”) under which—

(a) the transferee is the purchaser, and
(b) the consideration for the transaction is—

(i)  so much of the consideration under the original confract as is
referable to the subject-matter of the transfer of rights and is to be given
(directly or indirectly) by the transferee or a person connected with
him, and

(ii)  the consideration given for the transfer of rights.

The substantial performance or completion of the original contract at

the same time as, and in connection with, the substantial performance

or completion of the secondary contract shall be disregarded except in a

case where the secondary contract gives rise to a transaction that is

exempt from charge by virtue of subsection 3 of section 73 (alternative

property finance: land sold to financial institution and re-sold to

individual).”
It is agreed between the parties that section 45(3) applies in this case in the following
way. When applying section 44, there is a secondary contract under which MAR is the
purchaser and the consideration is the sum stated in the actual contract of sale to MAR
of 29 January 2008. This means that when the secondary contract is completed by the
transfer to MAR on 31 January 2008, section 44 operates so that there is a single land
transaction involving MAR on 31 January 2008. (I will consider later whether that
land transaction involving MAR is exempt from charge under section 71A). It is also
agreed between the parties that the second part of section 45(3), referred to in
argument as “the tailpiece”, has the effect that the completion of the contract of 5
April 2007 on 31 January 2008, i.e at the same time as, and in connection with, the
completion of the secondary contract in favour of MAR on 31 January 2008, is
“disregarded”. It is agreed that this means that PBL is not liable to pay tax on its

acquisition of the land on 31 January 2008 because that land transaction is

disregarded.

The tailpiece of section 45(3) as it existed at the relevant time provided for an
exception to the disregard which would otherwise have effect in a case where the
secondary contract was exempt from charge under section 73. However, at the
relevant time, this exception did not apply where the secondary contract was exempt

under section 71A, The tailpiece was later amended so that that there was a further
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exception to the disregard in a case where the secondary contract was exempt under
section 71A. However, no one suggests that we can construe the tailpiece to section
45(3) as it stood before this amendment in order to override the disregard of the land
transaction which occurred on completion of the contract of 5 April 2007. The result
therefore is, as agreed by the parties, that PBL can take advantage of the tailpiece of
section 45(3).

The operation of section 714

36.

37.

It is now necessary to consider the effect of section 71A in relation to MAR, The first
question which arises is whether one applies section 71A to the actual contract of 29
January 2008 and the actual completion of that contract on 31 January 2008 or
whether one applies section 71 A to the secondary contract identified in section 45(3).
Section 45(2) provides that “section 44” has effect in accordance with the following
provisions of section 45. Section 45(3) provides that “that section™ (i.e. section 44)
applies as if there were a secondary contract. Section 45(3) does not in terms say that
all the provisions of Part 4 apply as if there were a secondary contract. That would
suggest that when one applies a different section (for example, section 71A), one
applies it to the actual contract of 29 January 2008 and the actual completion of that

contract. Conversely, section 45(5A) provides:

“(5A) In relation to a land transaction treated as taking place by virtue
of subsection (3} —

(a)  references in Schedule 7 (group relief) to the vendor
shall be read as references to the vendor under the
original contract;

(b) other references in this Part to the vendor shall be read,
where the context permils, as referring to either the
vendor under the original contract or the transferor.”

Section 45(5A) suggests that the secondary contract which is treated as existing
pursuant to section 45(3) is not just so treated for the purposes of section 44 but is also
so treated for the purposes of other provisions in Part 4 (and schedule 7). Further, the
scope of section 45(3) is clarified by the approach of the Court of Appeal in HMRC v
DV3 RS Limited Partnership [2013} STC 2150, [2014] 1 WLR 1136 (“DV3™). At
[20], Lewison LJ (with whom Kay and Gloster LJJ agreed) stressed “the importance
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and centrality of section 44” so that the question was how section 44 operated when

modified by section 45,
38. I therefore turn to the detailed provisions of section 71 A, which was in these terms:

“Alternative property finance: land sold to financial institution and
leased to person

(1) This section applies where arrangements are entered into between a
person and a financial institution under which—

(a) the institution purchases a major interest in land or an undivided
share of a major interest in land (“the first transaction™),

by ...

(¢)  the institution... grants to the person out of the major interest a
lease (if the major interest is freehold) ...(“the second transaction™),
and

(d)  the institution and the person enter into an agreement under
which the person has a right to require the institution or its successor in
title to transfer to the person (in one transaction or a series of
transactions) the whole interest purchased by the institution under the
first transaction.

(2) The first transaction is exempt from charge if the vendor is—
{a) the person, or

(b)  another financial institution by whom the interest was acquired
under arrangements of the kind mentioned in subsection (1) entered
into between it and the person.

(3) The second transaction is exempt from charge if the provisions of
this Part relating to the first transaction are complied with (including
the payment of any tax chargeable).

(4) Any transfer to the person that results from the exercise of the right
mentioned in subsection (1)(d) (*a further transaction™) is exempt from
charge if—

(a)  the provisions of this Part relating to the first and second
transactions are complied with, and

(b) at all times between the second transaction and the further
transaction—

(i)  the interest purchased under the first transaction is held by a
financial institution so far as not transferred by a previous further
transaction, and
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39.

40,

(if)  the lease or sub-lease granted under the second transaction is held
by the person.

(5) The agreement mentioned in subsection (1)(d) is not to be treated—

(a)  as substantiaily performed unless and until the whole interest
purchased by the institution under the first transaction has been
transferred (and accordingly section 44(5) does not apply), or

(b) asa distinct land transaction by virtue of section 46 (options and
rights of pre-emption).

®) ...

(7) A further transaction that is exempt from charge by virtue of
subsection (4) is not a notifiable transaction unless the transaction
involves the transfer to the [person] of the whole interest purchased by
the institution under the first transaction, so far as not transferred by a
previous further transaction.

(8) In this section "financial institution” has the meaning given by
section 46 of the Finance Act 2005 (alternative finance arrangements).

9 ...
(10) ...”

At the risk of over-simplification, the purpose of section 71A is to attempt to produce
the same result for the purposes of SDLT whether the finance provided for a property
transaction is by way of conventional mortgage lending or by way of “alternative
property finance”. If PBL had funded its purchase of the land by borrowing from a
lender and had granted the lender a mortgage to secure repayment of the borrowing,
then the mortgage in favour of the lender would not be a chargeable interest because,
as a security interest, it would be an exempt interest by reason of section 48. As it was,
PBL obtained “alternative property finance” which involved transferring the land to
MAR. It was not contended that the interest acquired by MAR was a security interest
within section 48 and therefore it was a chargeable interest. In the absence of section
71A, MAR would be obliged to pay SDI.T on its acquisition of its chargeable interest,
The question then is: is the acquisition of a chargeable interest by MAR exempt from

charge by reason of section 71A?

It is agreed that MAR was a “financial institution” for the purposes of section 71A.
PBL was “a person” who made arrangements with a financial institution within

section 71A(1). Tt is also clear that for the purposes of section 71A(1), MAR
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42,

43.

purchased a major interest in land (“the first transaction™), that MAR granted a lease to
PBL (“the second transaction”) and that MAR and PBL entered into an agreement
under which PBL had a right to require the transfer to it of the whole interest
purchased by MAR under the first transaction, The consequence is that section 71A

applied to the transactions.

Section 71A(2) relevantly provides that the first transaction is exempt from charge if
“the vendor” is “the person” i.e. PBL. If one ignored section 45(3) and simply applied
section 71 A(2) to the completion of the actual contract of 29 January 2008, the answer
would be that PBL clearly was the vendor, However, PBL contended before the Upper
Tribunal (but not before the FTT) that the effect of section 45(3) was to disregard the
acquisition by PBL and therefore (for the purpose of the statutory provisions) PBL did
not acquire the land and therefore PB1, could not have been the vendor of the land to
MAR. PBL submitted that the consequence was that section 71A(2) did not exempt
MAR’s acquisition from charge and so MAR had been liable to pay tax on the price it
paid under the contract of 29 January 2008. PBL submitted that this interpretation of
the legislation was supported by the Court of Appeal decision in DV3 and, moreover,
produced a sensible result in that tax was payable on the transactions which took place
in this case, albeit the tax was payable by MAR on £1.25 billion rather than PBL on
£959 million.

I consider that PBL’s submission as to the position under section 71A(2) is wrong as it
fails to give effect to section 45(5A), which I have set out above. The effect of section
45(5A)(b) is that the reference to “the vendor” in section 71A(2) is to be read as a
reference to either the vendor under the original contract or the transferor, where the
context permits, In this case, the vendor under the original contract is SSD and the
transferor is PBL. Accordingly, one can read section 71A(2) so that it requires that the
vendor under the original contract (SSD) or the transferor (PBL) is the person (PBL).
On this reading, the requirements of section 71A(2) are satisfied and the first
transaction (the acquisition of the land by MAR) is exempt from charge. Of course,
section 45(5A) only applies “where the context permits”, T consider that the context

does so permit.

I consider that my reading of section 71A, together with section 45(5A), not only

gives effect to the ordinary meaning of the provisions but also appears to promote the
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45,

46,

purpose of section 71A. The purpose of section 71A is to equate the position of a
provider of an alternative form of finance (such as MAR), who acquires a chargeable
interest, with the position of a funder who acquires a security interest (which is an
exempt interest). PBL’s submission would produce an unequal position as between the
two different providers of finance. Further, PBL’s submission would produce the
result that SDLT is paid on the amount of the funding not on the price paid by the
borrower for the land. In this case, the amount of the funding exceeded the price paid
by the borrower for the land. It would be more typical for the amount of the funding to

be lower (usually significantly lower) than the price paid by the borrower for the land.

I recognise that my interpretation of section 45(3) (which is in any event agreed) and
our interpretation of section 71A(2), read together with section 45(5A), produces the
result that (under these sections and ignoring section 75A) neither PBL nor MAR pays
tax on the transactions. I would have expected that the legislation would not have
produced that result, However, I have already identified the flaw in the legislation as it
existed at the relevant time was that section 45(3) did not contain an exception to the
disregard where the subsale was exempt from charge under section 71A, I have also
expressed the view that this flaw cannot be overcome by any permissible construction
of section 45(3) and the flaw had to be removed by amending legislation, which was

what actually happened after the relevant events in this case.

Finally, in relation to section T1A, “the second transaction”, the grant of the lease of
PBL is exempt under section 71 A(3) and any transfer which is “a further transaction”
on the exercise of the put and call options entered into between MAR and PBL would

also be potentially exempt under section TIA(4).

At this point, I have (at some length) reached the conclusion which was common
ground before the FTT that the transactions in this case were not chargeable to tax

unless the case can be brought within section 75A.

The operation of sections 754 to 75C

47,

[ begin my discussion of the operation of section 75A by setting out its provisions

together with the supporting sections 75B and 75C which arc in these terms:

“75A Anti-avoidance
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(1) This section applies where—

(a}  one person (V) disposes of a chargeable interest and another
person (P) acquires either it or a chargeable interest deriving from it,

(b} a number of transactions (including the disposal and acquisition)
are involved in connection with the disposal and acquisition ("the
scheme transactions"), and

(c) the sum of the amounts of stamp duty land tax payable in respect
of the scheme transactions is less than the amount that would be
payable on a notional land transaction effecting the acquisition of V's
chargeable interest by P on its disposal by V.

(2) In subsection (1) "transaction" includes, in particular—
(a) anon-land transaction,
(b)  an agreement, offer or undertaking not to take specified action,

(¢) any kind of arrangement whether or not it could otherwise be
described as a transaction, and

(d)  a transaction which takes place after the acquisition by P of the
chargeable interest.

(3) The scheme transactions may include, for example—

(a)  the acquisition by P of a lease deriving from a freehold owned or
formerly owned by V;

(b)  asub-sale to a third person;

(c) the grant of a lease to a third person subject to a right to
terminate;

(d) the exercise of a right to terminate a lease or to take some other
action;

(e) anagreement not to exercise a right to terminate a lease or to take
some other action;

(f)  the variation of a right to terminate a lease or to take some other
action.

(4) Where this section applies—

(a) any of the scheme transactions which is a land transaction shall
be disregarded for the purposes of this Part, but

(b)  there shall be a notional land transaction for the purposes of this

Part effecting the acquisition of V’s chargeable interest by P on its
disposal by V.
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(5) The chargeable consideration on the notional transaction mentioned
in subsections (1)(c) and (4)(b) is the largest amount (or aggregate
amount)—

(8)  given by or on behalf of any one person by way of consideration
for the scheme transactions, or

(b} received by or on behalf of V (or a person connected with V
within the meaning of section 839 of the Taxes Act 1988) by way of
consideration for the scheme transactions.

(6) The effective date of the notional transaction is~
(a) the last date of completion for the scheme transactions, or

(b)  if earlier, the last date on which a contract in respect of the
scheme transactions is substantially performed.

(7) This section does not apply where subsection (1)(c) is satisfied only
by reason of-

(a) sections 71A to 73, or
(b) aprovision of Schedule 9.
75B Anti-avoidance: incidental transactions

(1) In calculating the chargeable consideration on the notional
transaction for the purposes of section 75A(5), consideration for a
transaction shall be ignored if or in so far as the transaction is merely
incidental to the transfer of the chargeable interest from V to P.

(2) A transaction is not incidental to the transfer of the chargeable
interest from V to P—

(@) if or in so far as it forms part of a process, or series of
transactions, by which the transfer is effected,

(b)  if the transfer of the chargeable interest is conditional on the
completion of the transaction, or

(¢) ifit is of a kind specified in section 75A(3).

(3) A transaction may, in particular, be incidental if or in so far as it is
undertaken only for a purpose relating to—

(a)  the construction of a building on property to which the chargeable
interest relates,

(b)  the sale or supply of anything other than land, or

(c) a loan to P secured by a mortgage, or any other provision of
finance to enable P, or another person, to pay for part of a process, or
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series of transactions, by which the chargeable interest transfers from V
to P

(4) In subsection (3)-

(a) paragraph (a) is subject to subsection (2)(a) to (c),

(b)  paragraph (b) is subject to subsection (2)(a) and (¢}, and
(c) paragraph (c) is subject to subsection (2)(a) to (c).

(5) The exclusion required by subsection (1) shall be effected by way
of just and reasonable apportionment if necessary.

(6) In this section a reference to the transfer of a chargeable interest
from V to P includes a reference to a disposal by V of an interest
acquired by P.

75C Anti-avoidance: supplemental

(1) A transfer of shares or securities shall be ignored for the purposes of
section 75A if but for this subsection it would be the first of a series of
scheme transactions,

(2) The notional transaction under section 75A attracts any relief under
this Part which it would attract if it were an actual transaction (subject
to the terms and restrictions ofthe relief).

(3) The notional transaction under section 75A is a land transaction
entered into for the purposes of or in connection with the transfer of an
undertaking or part for the purposes of paragraphs 7 and § of Schedule
7, if any of the scheme transactions is entered into for the purposes of
or in connection with the transfer of the undertaking or part.

(4) In the application of section 75A(5) no account shall be taken of
any amount paid by way of consideration in respect of a transaction to
which any of sections 60, 61, 63, 64, 65, 66, 67, 69, 71, 74 and 75, or a
provision of Schedule 6A or 8, applies.

(5) In the application of section 75A(5) an amount given or received
partly in respect of the chargeable interest acquired by P and partly in
respect of another chargeable interest shall be subjected to just and
reasonable apportionment,

(6) Section 53 applies to the notional transaction under section 75A.

(7) Paragraph 5 of Schedule 4 applies to the notional transaction under
section 75A.

(8) For the purposes of section 75A—
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(@)  an interest in a property-investment partnership (within the
meaning of paragraph 14 of Schedule 13) is a chargeable interest in so
far as it concerns land owned by the partnership, and

(b)  where V or P is a partnership, Part 3 of Schedule 15 applies to the
notional transaction as to the transfer of a chargeable interest from or to
a partnership,

(9) For the purposes of section 75A a reference to an amount of
consideration includes a reference to the value of consideration given
as money's worth,

(10) Stamp duty land tax paid in respect of a land transaction which is
to be disregarded by virtue of section 75A(4)(a) is taken to have been
paid in respect of the notional transaction by virtue of section
75A(4)(b).

(11) The Treasury may by order provide for section 75A not to apply in
specified circumstances.

(12) An order under subsection (1) may include incidental,
consequential or transitional provision and may make provision with
retrospective effect.”

(2) The amendment made by subsection (1) has effect in respect of
disposals and acquisitions if the disposal mentioned in new section
75A(1)(a) (inserted by that subsection) takes place on or after 6th
December 2006,

(3) But—

(a)  the transitional provisions of sub-paragraphs (2) to (5) of
paragraph 1 of the Schedule to the Stamp Duty Land Tax (Variation of
the Finance Act 2003) Regulations 2006 (S.I. 2006/3237) continue to
have effect in relation to this section as in relation to that paragraph,
and

(b)  aprovision of new section 75C (inserted by subsection (1) above)
shall not have effect where the disposal mentioned in new section
75A(1)(a) took place before the day on which this Act is passed, if or in
so far as the provision would make a person liable for a higher amount
of tax than would have been charged in accordance with those
regulations.”

48.  HMRC submit that section 75A applies to this case in the following way:

(1) SSDis “one person (V)” which disposed of a chargeable interest (the freehold
of the land);
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49,

(2)

(3)

(4)

(5)

(6)

(7)

PBL is “another person (P)” which acquired a chargeable interest (the lease)

derived from the freehold;

a number of transactions were involved in connection with the disposal and
acquisition; the transactions involved were the sale of the freehold by SSD to
PBL, the sale of the freehold by PBL to MAR and the grant of the lease by

MAR to PBL; these transactions were “the scheme transactions”;

the sum of the amounts of stamp duty land tax payable in respect of the scheme

transactions is nil;

the notional transaction referred to in section T5A(1)(c) and 75A(4)(b) is the
acquisition of SSD’s freehold interest by PBL on its disposal by SSD;

the notional transaction would have been a chargeable transaction under

sections 42, 43, 48 and 49;

the chargeable consideration, pursuant to section 75A(5)(a) (rather than
75A(5)(b)) is the consideration given by MAR for the scheme transactions,
namely the £1.25 billion paid for the sale of the freehold to MAR.

PBL raises a number of objections to this interpretation and application of section
75A. PBL submits:

(N

(2)

(3)

(4)

)

section 75A only applies where the relevant purpose of the transactions or the

participants in the transactions is tax avoidance;

there was no tax avoidance purpose in the present case; in so far as the FTT
made adverse findings in relation to a tax avoidance purpose, those findings

cannot stand;
the result is that section 75A is inapplicable in this case;
if section 75A applied, PBL is not “P™;

if section 75A otherwise applied, it was disapplied by section 75A(7);
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51,

(6)  if section 75A applied, then it was an infringement of PBL’s human rights to
tax it on a notional consideration of £1.25 billion instead of the actual

consideration it paid to SSD of £959 million;

(7)  in any event, having regard to the detailed facts, the taxable consideration for

the purposes of section 75A was not £1.25 billion but was £970,302,211.

Before 1 engage with these arguments, I will make some general comments on
sections 75A to 75C. First, I confess I had an initial difficulty with the case for HMRC
that it can overcome a defect in the legislation, created by the combined operation of
section 45(3) and section 71A (a disregard combined with an exemption), which
defect was later corrected by amending legislation, by relying on a group of sections
which are described as dealing with “anti-avoidance”. Secondly, the drafting of
sections 75A to 75C leaves a lot to be desired. The facts of the present case are not
complicated but the application of sections 75A to 75C to these uncomplicated facts
has given rise to a number of points of statutory interpretation which are high up on
the scale of difficulty. Thirdly, the difficulty of applying sections 75A to 75C to
uncomplicated facts caused me to wonder whether there was some basic reason why
these sections were not meant to apply to a case like the present, where the difficulty is
caused by defective legislation. Fourthly, I was far from reassured by reading
HMRC’s guidance published on 1 March 2011 which contained the statement: * ...
HMRC will not seek to apply section 75A where it considers transactions have already
been taxed appropriately”. This suggests that section 75A confers on HMRC a
discretionary power to tax a transaction in accordance with sections 75A to 75C. | can
see no sign of the section conferring such a power. Section 75A applies in a
mandatory way whenever the facts of the case come within the words of the section.
Notwithstanding these concerns, I have considered the arguments for the parties and

have reached my conclusions as to how these sections apply to the facts of the case.

In relation to the approach I should adopt to the construction of sections 75A to 75C, 1
found helpful the recent summary of the principles to be applied to the construction of
statutes, including taxing statutes, in Pollen Estate Trustee Co v RCC [2013] 3 AIlER

742, in particular, at paragraph [24]. That case concerned the Finance Act 2003 and
SDLT. These principles were quoted and applied at in DV3 at [15]). The summary is as

follows:
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“[24] The modern approach to statutory construction is to have regard
to the purpose of a particular provision and interpret its language, so far
as possible, in a way which best gives effect to that purpose. This
approach applies as much to a‘taxing statute as any other: see IRC v
MecGuckian [1997] 3 All ER 817 at 824, [1997] 1 WLR 991 at 999;
Barclays Mercantile Business Finance Ltd v Mawson (Inspector of
Taxes) [2004] UKHL 51 at [28], [2005] 1 All ER 97 at [28], [2005] 1
AC 684, In seeking the purpose of a statutory provision, the interpreter
is not confined to a literal interpretation of the words, but must have
regard to the context and scheme of the relevant Act as a whole: see
WT Ramsay Ltd v IRC, Eilbeck (Inspector of Taxes) v Rawling [1981] 1
All ER 685 at 671; Barclays Mercantile Business Finance Ltd v
Mawson [2005] T All ER 97 at [29], [2005] | AC 684, The essence of
this approach is to give the statutory provision a purposive construction
in order to determine the nature of the transaction to which it was
intended to apply and then to decide whether the actual transaction
(which might involve considering the overall effect of a number of
elements intended to operate together) answered to the statutory
description. Of course this does not mean that the courts have to put
their reasoning into the straitjacket of first construing the statute in the
abstract and then looking at the facts. It might be more convenient to
analyse the facts and then ask whether they satisfy the requirements of
the statute. But however onc approaches the matter, the question is
always whether the relevant provision of statute, upon its true
construction, applies to the facts as found: see Barclays Mercantile

Business Finance Ltd v Mawson at [32].”

I will deal first with the submission that section 75A only applies where the purpose of
the transactions or of the participants is tax avoidance. 1 note that this was the only
submission put forward in support of a conclusion that sections 75A to 75C simply do
not apply to the present transactions. PBL is able to point to the headings, or side-
notes, to all of sections 75A, 75B and 75C, which use or include the words “anti-

avoidance”, Further, section 75A refers to “the scheme transactions”, Yet further, the
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54.

non-exhaustive list of possible scheme transactions includes transactions which might

be considered to lend themselves to use, or misuse, for the purpose of avoiding tax.

However, I consider that the enacting words of section 75A do not contain any
provision which limits its scope to a case where there is a relevant purpose of tax
avoidance. The wording of section 75A can be contrasted with other provisions which
clearly do impose a requirement that there be such a purpose. In the Finance Act 2003
itself, such examples exist in schedule 7, para. 2(4A) and schedule 8, para. 1(3). The
first of these, dealing with group relief, refers to a transaction not being effected for
bona fide commercial purposes or arrangements with the main purpose, or having one
of its main purposes, the avoidance of liability to tax, The second of these, dealing
with charities relief, refers to a transaction being entered into for the purpose of
avoiding tax, whether by the purchaser or by any other person. There is nothing
comparable to this language in sections 75A, 75B or 75C. I do not consider that the
reference to “scheme transactions” or the list of examples in section 75A(3) goes
anywhere near far enough to impose some limitation on the operation of section 75A

so that it only applies in the case of there being a relevant purpose of tax avoidance.

The side notes to sections of an Act of Parliament are, in principle, admissibie as an
aid to interpretation of those sections but the significance to be attached to the side
notes and the effect on the interpretation of the sections will vary greatly from one
case to another, In the present case, the reference to anti-avoidance in the side notes is
readily explained by the fact that section 75A itself spells out what is meant by a case
of “avoidance”. T consider that section 75A explains that a case which comes within
section 75A(1)(c) is a case of “avoidance” and the sections are to operate to counter
that avoidance. It is therefore neither necessary nor appropriate to read more into the
side notes and to hold that the side notes are to be taken to refer to an unstated
requirement that there be a purpose of tax avoidance. Further, even if I were minded to
consider that the sections should be read down so that they only applied where there
was a relevant purpose of tax avoidance, such a purpose could be expressed in a whole
range of different ways (compare the language of the provisions as to group relief and
charities relief referred to earlier) and it would not be possible to tell from the side

note reference to “anti-avoidance” how the requisite purpose should be defined.
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56.

57.

38.

As against these considerations, if one holds that section 75A operates where there is
no purpose of avoiding tax, then section 75A will potentially operate in a wide way.
Take a case where the parties to a number of transactions have chosen the form of the
transactions for commercial reasons wholly unconnected with their tax treatment and,
further, that the parties would not have wished to enter into a transaction in the form of
the notional transaction identified in section 75A(1)(c) and 75A(4)(b). In such a case,
the effect of section 75A is not to tax the actual transactions which were entered into
but to tax a notional transaction which the parties would not for commercial reasons

have been prepared to undertake.

Notwithstanding my general doubts as to the scope of sections 75A to 75C, and their
application to a case of defective legislation, I am unable to accept PBL’s submission
that the sections only apply where it is shown that the relevant purpose of the
participants or of the transaction is tax avoidance. The language of the sections does

not admit of a construction which imposes that limitation on their operation.

In the light of my conclusion that sections 75A to 75C are not confined to cases where
there is a purpose of tax avoidance, I consider that I should not deal with PBL’s
submission that any findings, adverse to PBL, made by the FTT in relation to the
purpose of tax avoidance cannot stand. The FTT held that if sections 75A to 75C were
to be interpreted so that they only applied where there was an intention to avoid tax,
the burden was on the taxpayer to prove that the avoidance of tax was not a factor in
its decision as to the structure of the transactions. The FTT held that PBI, had faiied to
discharge this burden of proof. I recognise that there may be further appeals in this
case. If it becomes relevant for an appeal court to consider the FTT’s ruling as to the
burden of proof and its findings against PBI. then that court can do so. It will have the
FTT’s findings and its reasons. I do not see it as appropriate to add comments of my

own in relation to a point which is not determinative of the case at this level of appeal.

Having rejected PBL’s submission as to the limitation on the operation of sections
75A to 75C, there is no alternative to applying those sections to the facts of this case. I
will now attempt to do so with a view to seeing what questions arise which I will need
to resolve. In carrying out this exercise following the oral hearing, it occurred to me
that the sections presented difficulties which had not been addressed at the oral

hearing and the parties were invited to make written submissions on these matters.
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The detailed application of sections 754 to 75C

39,

60.

61.

62.

63.

64.

Section 75A(1)(a) provides that section 75A applies where: “one person (V) disposes
of a chargeable interest and another person (P) acquires either it or a chargeable

interest deriving from it”,

The first step therefore is to identify V., SSD disposed of a freehold in the land and so,
prima facie, SSD could be V. Can it be said that PBL also disposed of a freehold in the
land and so PBL could also, or alternatively, be V? Or, in the case of PBL, does one
apply section 45(3) and the reasoning in DV3 and say that because the performance of
the contract of 5 April 2007 in favour of PBL is disregarded, PBL cannot have
disposed of a chargeable interest? Can it be said that MAR disposed of a leaschold

interest in the land and so MAR could, also or alternatively, be V?

The second step is to identify P. PBL could be P (say, P1) on the basis that it acquired
the freehold on completion of the contract of 5 April 2007, unless one applies section
45(3) and the reasoning in DV3 to say that PBL did not acquire the freehold, MAR
could be P (say, P2) on the basis that it acquired the freehold on completion of the
contract of 29 January 2008. PBL could be P (say, P3) on the basis that it acquired the

lease derived out of the freehold.

If PBL when transferring the freehold to MAR is V, then MAR could be P. However,
PBL who took a lease derived out of the freehold could not in this event also be P

because P must be “another person”,
IfMAR when granting the lease is V, then PBL could be P,

In cach of these cases, questions may arise as to which are the scheme transactions.
The scheme transactions are not necessarily confined to those transactions which took
place between the disposal by V and the acquisition by P. Paragraphs (b) and (c) of
section 75A(3) plainly contemplate that the scheme transactions can involve persons
in addition to V and P. Section 75A(2)(d) shows that a transaction which takes place
after the acquisition by P can be relevant; this is subject to the other parts of section
75A and 75B which require that a scheme transaction is “involved in connection with”
the acquisition, Section 75B(3)(c) shows that a transaction for the purposes of funding

an acquisition can be part of the scheme.
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66.

The above discussion illustrates that the relatively uncomplicated facts of this case
have given rise to the possibility that there might be a number of persons who could be
V and a number of persons who could be P. It may be that the identity of V is not
determinative but the identity of P is critical as it is P who will be liable to pay the tax,
We note that the guidance published by HMRC on 1 March 2011 contained the

statement (in relation to the process of identifying V and P);

“In a complex scenario this process may need to be repeated with

different parties being identified as V and P, with different results.”

Neither side in this case contended for an analysis where there was more than one V
and more than one P. Both sides submitted that SSD was V. HMRC submitted that
PBL was P and PBL submitted that MAR was P. HMRC did not explain how they, or
any tribunal or court, should proceed if it found that there were two or more persons
who were P (apart from a case where the persons had the same joint interest). Would
all such persons be liable to pay tax (remembering that the taxable consideration in
each case is the largest consideration given by any one person involved in the scheme

of transactions)?

I regard the possibility of there being more than one person who is V and more than
one person who is P as being unsatisfactory and I would be reluctant to accept that
interpretation of sections 75A to 75C. I will therefore continue my attempt to apply
these sections to the facts of this case, concentrating on the submissions which were

made,

Who is V7

67.

Before the FTT, both sides proceeded on the basis that SSID was V. Accordingly, the
FTT held that SSD was V. PBL has not challenged that finding on this appeal. PBL
has not argued for another candidate as V, either in the alternative to, or in addition to,
SSD. I am prepared to proceed on the basis of this common ground that SSD is V. I
would not do so if I considered that the parties were wrong about this but, due to the
difficulty in applying section 75A in this case, I cannot say that I consider the parties
are wrong. I will therefore proceed on the basis that SSD is V, although I would have
preferred to have been able to identify in the statutory provisions themselves a

convincing reason for this choice of V.
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Who is P?

68.

69.

70.

Before considering the statutory provisions in detail, I confess that | have an
instinctive reaction as to how they ought to operate, This case involved a sale of the
freehold at its market value of £959 million to PBL and its purchase was funded by
MAR. As part of the funding arrangements, MAR took a transfer of the freehold at a
stated price of £1.25 billion. As a result of combining a disregard (section 45(3)) and
an exemption (section 71A), no SDLT is otherwise payable but sections 75A to 75C
potentially apply. T would expect to find that these sections produce the result that
PBL (rather than MAR) is liabie to pay SDLT on a consideration of £959 miilion
(rather than £1.25 billion). Having confessed to that instinctive reaction, T recognise
that T must put it on one side and conduct a conventional analysis of the detailed

statutory language. I must therefore enter the labyrinth of sections 75A to 75C.

It scems to me that there is a preliminary matter as to the identity of P. Section 75A
refers to P acquiring a chargeable interest, I have identified above the possibility of
saying that PBL (as P1) acquired a chargeable interest from SSD. The question then is:
is that possibility inconsistent with the reasoning in DV3? In that case, Lewison LJ
held that where substantial performance or completion of a contract is disregarded by
reason of section 45(3), then the purchaser under the contract does not acquire a
chargeable interest for the purposes of SDLT generally: see, in particular, paragraphs
[23], [33] and [35] of his judgment. If section 45(3) applies for the purposes of SDLT
generally, the question is whether it also applies in the context of section 75A. I can
see an argument that it should not. The parties’ submissions appeared to proceed on
the basis that completion of the contract of 5 April 2007 between SSD and PBL was
not a land transaction, PBL proceeded on the basis that P was MAR (as P2), In that
way, there appears to have been common ground that PBL (as a possible P1) was not

P. T will therefore continue my analysis on the basis that this approach is correct.

As a refinement on the last question, 1 have considered whether the contract between
SSD and PBL is part of the scheme transactions for the purposes of section 75A.
“Transaction” is widely defined by section 75A(2). I do not interpret DV3 as going so
far as saying that the contract of 5 April 2007 should be disregarded for all purposes
and in all ways; indeed, the discussion in paragraph [24] of the Jjudgment of Lewison

LJ supports the contrary view,
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72.

73.

74,

The above reasoning leads to a choice between MAR (as P2) or PBL (as P3) as P,
PBL contends for the first of these; HMRC contends for the second.

The parties, and the FTT, have identified a number of approaches to the selection of P,
The FTT thought that one should identify the party who was otherwise avoiding tax.
The FTT was also influenced by an approach which distinguished between the party
who was acquiring the property and the funder of that party. PBL submitted that one
should select the first candidate in the sequence of transactions who acquired a
chargeable interest (i.e. MAR), HMRC said that the choice of PBL was “obvious” and
in any case one should not select a party who acquired a chargeable interest part way

through the relevant scheme transactions.

I do not find any of these approaches to be appropriate. As regards the suggestion that
one should select the party who is avoiding tax, I have already held that the section is
not restricted to a case where it is the purpose of any party to avoid tax. Therefore, this
approach does not help where (as may be the case) no party has the purpose of
avoiding tax; further, this approach does not help where two or more persons have the
purpose of avoiding tax. As regards the suggestion that one can distinguish between a
party acquiring the property and the funder of that party, there is no support in the
statutory wording for making that distinction when identifying P. Section 75A(1)(a)
refers to P as a person acquiring a chargeable interest. In the present case, both MAR
and PBL acquired a chargeable interest. There is no distinction to be made between
them for the purposes of section 75A(1)(a). Further, in so far as it is permissible to say
that the transfer of the land to MAR and the leaseback to PBI, were for the purpose of
funding PBL, then the two transactions were part of the same funding exercise.
Further, this group of sections (75A to C) make express provision for the case where a
step in the scheme is for the purpose of funding: section 75B(3)(c). I consider that it is
not permissible to hold that a party who participates in a scheme for the purpose of

funding another party is, on that ground alone, disqualified from being P.

As to PBL’s submission that P is the first person in the scheme who so qualifies and
HMRC’s submission that P is the last person in the scheme who so qualifies, I can see
no warrant in the statutory language for either approach, Nor, unfortunately, am I able

to agree with HMRC’s submission that the choice of PBL as P is “obvious”.
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75.

Thus far, I have identified the possibilities of MAR and/or PBL being P. In these
circumstances, I will continue with the analysis of sections 75A to 75C in relation to
both possibilities. I will consider the possibility of PBL being P before I consider the
possibility of MAR being P. I do so because HMRC has assessed PBL to tax and has
not assessed MAR. This appeal is by PBL and MAR is not a party to it.

IfPBL is P

76.

77.

78.

79.

The first question (raised by section 75A(1)(c)) is whether the amount of SDLT
payable on the scheme transactions is less than the amount which would be payable on
a notional land transaction effecting the acquisition of SSD’s chargeable interest by
PBL on its disposal by SSD: see also section 75A(4)(b) and (5). Although PBL (as P3)
acquired a lease derived out of the freehold, the notional land transaction involves
PBL acquiring SSD’s chargeable interest. In this case, the amount of SDLT payable
on the scheme transactions was nil. That is less than the SDLT which would be

payable on the notional land transaction.

The next question (raised by section 75A(7)) is whether section 75A(1)(c) is satisfied
“only by reason of” section 71A; in that event, section 75A is disapplied. The
comparison involved in section 75A(1)(c) in relation to PBI, can be expressed as

follows;

“the sum of the amounts of stamp duty land tax payable [by all the
participants in the scheme transactions] in respect of the scheme
transactions is less than the amount that would be payable [by PBL] on
a notional land transaction ...”

I consider that it is clear that section 75A(1)(c) is not satisfied “only” by reason of
section 71A. The reason why the SDLT paid by all the participants in the scheme
transactions is nil is a combination of section 45(3), 71A(2) and (3). The outcome

whereby the SDLT was nil was not “only” by reason of section 71 A.

Proceeding on the basis that PBL is P, the next step is to identify the chargeable
consideration for the notional transaction under which PBL acquires its chargeable
interest. Section 75A(5) refers to the largest amount (or aggregate largest amount)
given by or on behalf of any one person by way of consideration for the scheme
transactions or received by or on behalf of V by way of consideration for the scheme

transactions, Taking the second of these alternatives first, the amount received by SSD
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81.

was £959 million. As to the first alternative, it appeared to have been accepted at the
hearing that the amount to be paid by MAR was £1.25 billion (the sterling equivalent
of the price of $2,467,875,000 stated in the agreement between PBL and MAR),
subject to the point that in the events which happened, MAR only paid some £970
million, T have already stated that this figure, approaching $2.5 billion, included three
clements. The first element was the dollar equivalent of £959 million, the second
element was the SDLT (if any) payable by PBL (up to $75.8 million) and the third
element was additional funding expressed by reference to the rent payable by PBL to
MAR under the lease granted by MAR to PBL together with various fees and costs. It
seems to me to be very odd that the consideration for SDLT purposes, in order to
calculate the SDLT payable by PBI, should be increased by the second element under
which MAR was to reimburse PBL the sum of approximately $75m in relation to
PBL’s liability to SDLT (if any).

I will proceed for the time being on the basis that the consideration calculated in
accordance with section 75A(5) is indeed £1.25 billion. Section 75A(5) is subject to
section 75B, Section 75B(1) provides:

“... consideration for a transaction shall be ignored if or in so far as the
transaction is merely incidental to the transfer of the chargeable interest
fromVtoP~”

Section 75B(6) provides:

“In this section a reference to the transfer of a chargeable interest from
V1o P includes a reference to a disposal by V of an interest acquired by
P”

If one reads the wording of section 75B(6) into section 75B(1), then section 75B(1)

provides:

“... consideration for a transaction shall be ignored if or in so far as the
transaction is merely incidental to the transfer of the chargeable interest
from V to P or to a disposal by V of an interest acquired by P”

The FTT did not consider the possible application of section 75B in this case. In the
course of the hearing, the parties did not address section 75B in any detail, save that
PBL put forward a human rights argument which involved a suggested reading of
section 75B in accordance with section 3 of the Human Rights Act 1998, It seemed to

me that section 75B required a more thorough exploration and the parties were invited
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83.

84,

to make written submissions on one particular aspect of section 75B. The parties’
submissions were helpful although problems remain with the interpretation of section

75B and its application in this case.

There are two features of section 75B which are potentially significant. The first arises
from the fact that section 75A(1)(a) refers to two different situations. The first
situation is where V disposes of a chargeable interest and P acquires that chargeable
interest, That situation is dealt with in section 75B both where there is a direct transfer
from V to P (see section 75B(1)) and where there is not a direct transfer from V to P
(see section 75B(6)). The second situation referred to in section 75A(1)(a) is where V
disposes of a chargeable interest and P does not acquire that chargeable interest but
acquires a chargeable interest derived from it, That situation is not mentioned in

section 75B(1) or (6).

The second significant feature of section 75B(1) is that it refers to ignoring
consideration “if or in so far as the transaction is merely incidental ...” (my
emphasis). The word “or” creates alternatives. One possible alternative is that “the
transaction” is merely incidental. The other alternative is that “the transaction” is not
merely incidental but yet it is possible to say that the transaction is incidental to an
extent (i.e. “in so far as”). This second possibility would seem to allow one to say in
the case of a compound transaction that a part of the transaction is incidental and
another part is not. The existence of this possibility is consistent with section 75B(5)

which provides:

“The exclusion required by subsection (1) shall be effected by way of
just and reasonable apportionment if necessary.”

HMRC contend that section 75B requires one to look at the actual scheme of
transactions to see how PBL acquired a chargeable interest (the lease) derived out of
the chargeable interest (the freehold) disposed of by SSD, Then one asks whether the
transaction whereby PBL transferred the freehold to MAR for £1.25 billion was
incidental to that scheme of transactions, HMRC submit that that transaction was not
incidental to the scheme. HMRC rely in particular on section 75B(2)(c) and to the
reference back to a sub-sale in section 75A(3). HMRC submit that even if the
transaction between PBL and MAR was for the provision of finance within section

75B(3)(c), that paragraph is overridden by section 75SB(2)(c): see section 75B(4)(c).
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86.

87.

It seems to me that there are two problems with HMRC’s approach. The first is that
HMRC is treating section 75B(1) and (6) as covering a case where P derives a
chargeable interest out of the chargeabie interest disposed of by V. As explained, those
subsections do not cover that case. Section 75B(1) is extended by section 75B(6) but
HMRC are treating section 75B(1) as extended even further to cover the case of P
deriving a chargeable interest out of the interest disposed of by V. The second problem
with HMRC’s approach is that it produces a surprising result which goes against the
scheme of the legislation, The legislation imposes the liability to pay tax on the
purchaser in respect of a chargeable transaction: see section 85. However, with the
approach of HMRC, P (PBL) is paying tax on a sum which was not the sum paid by it,
but the sum received by it and, further, which was not the sum received by V. I am
therefore not attracted by HMRC’s approach and I need to look for other possible

interpretations of section 75B.

PBL put forward two approaches. I will summarise them in my own words. The first
approach is to seek to find in the scheme of transactions, if possible, a transaction
which involved a disposal of the freehold by V and the acquisition of the freehold by
PBL, Such a transaction did indeed occur; it was the transfer from SSD to PBL for
£959 million. Then one asks if the other parts of the scheme of transactions were
merely incidental to that actual transaction. PBL submitted that the other parts of the
scheme were incidental as they were not for the purpose of SSD transferring the
freehold to PBL but were for the purpose of PBL raising funding for the purchase and
for the development. I also consider that PBL could say that the arrangements between
PBL and MAR come within section 75B(3)(c) and are not within section 75B(2)(c),
cross referring to section 75A(3)(c), which refers to a subsale; although the transfer
from PBL to MAR was undoubtedly a subsale it was not a subsale by which PBL
acquired the freehold but was a subsequent subsale by which it disposed of the
freehold.

Before addressing PBL’s second approach, I consider that there may be a variation on
PBL’s first approach which should be mentioned. The wording of section 75B(1) and
(6) is very similar to the way in which the notional transaction is described in section
75A(1)(c) and 75A(4)(b). This suggests the possibility that sections 75B(1) and (6) are

dealing with the notional transaction rather than with the actual scheme of
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89,

transactions. I acknowledge that it is odd to ask whether an actual transaction is
incidental to a notional transaction and, further, sections 75B(2) and (3) appear to deal
with the actual transactions and not the notional transaction. However, if it were
necessary to solve the difficulties of interprefation of section 75B and to avoid the
unreasonable result contended for by HMRC, I would wish to explore further this

possible interpretation of section 75B.

PBL’s second approach relies on the words “in so far as” in section 75B(1). PBL
submits that even if it is not possible to say that the transactions between PBL and
MAR were merely incidental to the acquisition by PBL of the frechold, then the
transactions between PBL and MAR can be apportioned. One can, and should, divide
the transactions so that one separates the part of the transaction whereby MAR
provided consideration to reimburse PBL for its acquisition of the freehold from the
parts of the transaction whereby MAR provided consideration to PBL in relation to
SDLT and by way of further funding. One could then hold that the part of the
transaction whereby MAR paid £959 million to PBL was not incidental to PBL
acquiring the frechold but that the parts of the transaction whereby MAR agreed to
pay to PBL the sum which PBL was liable to pay by way of SDLT and to provide
further funding were merely incidental to PBL’s acquisition of the freehold. PBL
submitted that one way of reaching this result was to read into section 75B(1) the
words “the payment of the consideration or” after the words “if or in so far as”. I do
not think that reading in those words is necessary although reading them in would
seem to produce the same result. Reading in words is not necessary because section
75B(1) expressly provides for the possibility that a compound transaction can be split
so that the consideration for one part of it can be seen to be not incidental to the

acquisition of the chargeable interest by P.

Having addressed the rival arguments, I prefer the approach of PBL, Although section
75B is particularly difficult to interpret and apply in a case like the present where P
derives a chargeable interest out of the chargeable interest disposed of by V, |
conclude that it is possible to arrive at an interpretation which produces a sensible
answer consistent with the scheme of the legislation. Of the arguments put forward by
PBL, T would rely, first, on the point that sections 75B(1) and (6) refer to the
acquisition by P of the chargeable interest disposed of by V and that is the freehold
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rather than the leasehold interest; this rules out HMRC’s approach of looking at the
whole scheme by which PBL acquired its leasehold interest. Alternatively, 1 would

accept PBL’s argument based on the words “in so far as” in section 75B(1).

The result of the above analysis is that the relevant consideration for the purposes of
section 75A is £939 million and PBL as P is liable to pay SDLT on a chargeable

consideration of £959 million.

IfMAR is P

91.

92,

93,

So far I have examined the operation of the statutory provisions in a case where PBL
is P. Before reaching a conclusion as to whether PBL is indeed P, with the
consequences I have described above, 1 need to consider the possibility that MAR
might be P and if I were to conclude that MAR might be P, T will then need to
consider whether I should revisit the possibility that PBL is P.

In reiation to MAR as P, the first question (raised by section 75A(1)(c)) is whether the
amount of SDLT payable on the scheme transactions is less than the amount which
would be payable on a notional land transaction effecting the acquisition of SSD’s
chargeable interest by MAR on its disposal by SSD: see also section 75A(4)(b) and
(5). In this case, the amount of SDLT payable on the scheme transactions was nil. The
SDLT which would be payable on the notional land transaction described above
would be the tax payable on the chargeabie consideration payable by MAR to PBL.
Section 75A(5) provides for the determination of the amount of the chargeable
consideration on the notional transaction mentioned in section 75A(1)(c) and, prima
facie, that amount is £1.25 billion. Therefore, the requirement in section 75A(1)(c) is

satisfied.

The next question (raised by section 75A(7)) is whether section 75A(1)(c) is satisfied
“only by reason of” section 71A; in that event, section 75A is disapplied. The
comparison involved in section 75A(1)(c) in relation to MAR can be expressed as

follows:

“the sum of the amounts of stamp duty land tax payable [dy all the
participants in the scheme transactions] in respect of the scheme
transactions is less than the amount that would be payable [by MAR] on
a notional land transaction ..."”
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9s.

96.

97.

98.

On this way of expressing the comparison involved in section 75A(1)(c), the answer to
the question posed by section 75A(7) is that section 75A(1)(c) is not satisfied only by
reason of section 71A because it is satisfied by the combined operation of section
45(3) and section 71A. Accordingly, section 75A was not disapplied in relation to
MAR.

It appeared to be common ground at the hearing that the comparison involved in
section 75A(1)(c) was as expressed above. Nonetheless, I have considered whether

that comparison could be expressed differently, as follows:

“the sum of the amounts of stamp duty land tax payable [y MAR] in
respect of the scheme transactions is less than the amount that would be
payable [by MAR] on a notional land transaction ..,”

If that were the correct reading of section 75A(1)(c), then the answer to the question in
section 75A(7) would be that section 75A(1)(c) was satisfied only by reason of section
71A and section 75A would be disapplied in relation to MAR. I can see the argument
that this reading of section 7SA(1)(c) is 2 better way of giving effect to the legislation
as a whole and to sections 71A and 75A(7) in particular, MAR participated in the
transaction to provide alternative property finance and to have the benefit of section
71A which provided that its acquisition of the freehold was to be exempt from charge.
It could be argued that section 75A(7) was designed to preserve the exemption under

section 71A and to prevent it being overridden by section 75A.

Having considered the alternative argument as to the interpretation of section
75A(1)(c) described above, I have reluctantly come to the conclusion that the language
of the section simply does not permit me to accept that argument. I therefore apply the
interpretation of section 75A(1)(c) which appeared to be common ground at the
hearing. On that basis, section 75A is not disapplied in relation to MAR by reason of
section 75A(7).

I can deal shortly with the possible application of section 75B to MAR as P. The
actual transactions involved a transfer of the freehold from SSD to PBI for £959
million and a transfer of the frechold from PBL to MAR for a consideration of £1.25
billion. Under section 75A, the notional land transaction is a disposal by SSD and an
acquisition by MAR. Applying my earlier reasoning as to the operation of section 75B

where PBL was P, it cannot be said that the transaction, whereby the freehold was
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transferred to MAR for £1.25 billion, or any part of that transaction was merely

incidental to the acquisition of the frechold by MAR.

The result of the above reasoning is that if MAR is P, it is liable to pay SDLT on a
notional land transaction whereby SSD transferred the freehold of the Jand to MAR for

a chargeable consideration of £1.25 billion.

How to decide this appeal

100.

101,

102.

Up to this point, my reasoning produces the result that; (1) PBL can be P and would be
liable to pay tax on a consideration of £959 million; and (2) MAR can be P and would
be liable to pay tax on a consideration of £1.25 billion. I am not satisfied that sections
75A to 75C should be construed so as to produce the result that two persons can
separately be P. As will be seen, Judge Nowlan does not agree with my reasoning as to
MAR being P. He has prepared a separate decision in which he gives his reasons for
holding that MAR is not capable of being P and that the only P is PBL. In summary,
this is because: (1) PBL was a purchaser of an interest in land and MAR was a funder
of that purchase; and (2) the scheme of the legislation is that the tax should be paid by
the purchaser of the interest in land and not by the funder. If Judge Nowlan’s
reasoning is sound then the result appears a sensible one. However, I am not able to
agree with Judge Nowlan’s reasoning. | accept that the scheme of the legislation is that
SDLT should be paid by a person acquiring the chargeable interest but not by a
funder: see the exemption of a security interest in section 48 and the various
references to funders, in particular, in sections 71A and 73 and section 75B(3)(c). T
have tried to give effect to all of these specific provisions. If a person acquires a
chargeable interest in the capacity of a funder and if he cannot bring the case within
these specific provisions, I cannot find in the legislation any general purposive

provision which exempts such a person from SDLT.

In view of my reasoning in relation to MAR as P, I have revisited my reasoning in
relation to PBL as P, T am unable to find any false step in that reasoning, I consider
that I should give effect to that reasoning in relation to PBL even though I have

separately reached the conclusion that MAR could also be P.

I now must reach a decision on the appeal before the Upper Tribunal, HMRC has not
sought to levy tax on MAR. MAR is not a party to this appeal. Neither the FTT nor the
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104.

Upper Tribunal is required to make any formal determination of the position in
relation to MAR. What is before the Upper Tribunal is an appeal by PBL. Both
members of the Upper Tribunal are of the view that PBL is P, Accordingly, T will
apply sections 75A to 75C to PBL on the basis that it is P. I will follow through my
earlier reasoning that the chargeable consideration is £959 million even though Judge

Nowlan has reached the conclusion that the chargeable consideration is £1,25 billion.

Where there are two members of the Upper Tribunal who do not agree on the result,
the presiding judge has a casting vote: see First-Tier Tribunal and Upper Tribunal
(Composition of Tribunal) Order 2008, art. 8. It is the unanimous decision of this
tribunal that PBL is chargeable to SDLT as P under section 75A and I cast my vote as
presiding member in favour of holding that the chargeable consideration is £959

million,

I'will now identify certain matters which do not arise and then address the issues as to

matters of machinery and procedure.

Matters which do not arise

105,

FTT held that PBL was P and that the relevant chargeable consideration was £1.25
billion, This conclusion gave rise to a number of further arguments from PBL, The
first was that this conclusion infringed PBL’s human rights essentially because (it was
said) it involved discrimination on the grounds of religion. The result arrived at by the
FTT was compared with the result which would have come about if PBL had funded
its purchase from SSD by borrowing on conventional terms which involved it
acquiring the freehold of the land for £959 million and granting a mortgage over that
freehold in favour of a funder to secure repayment of the sums due from PBL to its
funder, PBL contended that under section 3 of the Human Rights Act 1998, it was
necessary and possible to read the legislation so that the chargeable consideration was
£959 million rather than £1.25 billion. T have already, for reasons unconnected with
section 3 of the Human Rights Act 1998, construed the legislation so that the
chargeable consideration is £959 million. Therefore, it is not necessary for the
purposes of my decision to address PBL’s further argument as to human rights, In
these circumstances T will not deal with that further argument, I recognise that this

case may proceed to a higher appellate court but, in that event, the appeal on this point
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will be against the decision of the FTT which decided this human rights point against
PBL. A further reason for my decision not to deal with the human rights argument is
that the argument is far from straightforward and | found that the evidence dealing
with the precise requirements of Sharia law as to which arrangements were
permissible, and which were not, was fairly limited. I therefore consider that an obiter
discussion by me of this question may not be particularly helpful in another case

where the evidence was more comprehensive,

The FT'T"s decision that the chargeable consideration was £1.25 billion gave rise to a
second argument from PBL, Tt pointed out that the sums payable by MAR to PBL
were payable by instalments and that, as events unfo Ided, the sums paid by MAR to
PBL did not amount to £1.25 billion but were only some £970 million. PBL submitted
that the chargeable consideration was therefore £970 miilion rather than £1,25 billion
(assuming that it was not in any event, £959 million). The FTT dealt with and rejected
that argument. As I have held that the chargeable consideration is £959 million, it is
not necessary for me to deal with this further argument. [ have decided that I should
not deal with it, If there is a further appeal to a higher appellate court, then the appeal
will be against the decision of the FT'T and the higher court will have to address the
findings and reasoning of the FTT on this point,

The notification and assessment issues

107.

PBL submitted that even if it had been, in principle, liable under the statutory
provisions to pay tax in relation to the notional land transaction identified in section
75A(1)(c) and 75A(4)(b), it was not now, in the events which have happened, liable to
pay such tax. PBL submitted that it did not deliver a land transaction return in relation
to the notional land transaction. Indeed, PBL submitted that the legisiation did not
require it to submit a return in relation to the notional land transaction, PBL did submit
land transaction returns in relation to the actual transfer of the freehold from SSD to
PBL and in relation to the lease granted by MAR to PBL. However, PBL, submitted
that those returns could not be considered to be returns in relation to the notional land
transaction. Although HMRC purported to enquire (pursuant to schedule 10, para, 12)
into PBL’s return in relation to the actual transfer from SSD to PBL and purported to
exercise its power (pursuant to schedule 10, para. 23) to serve a closure notice

amending that return so that it recorded tax payable of £38,360,000 (being 4% of £959
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109.

110.

111,

112,

113.

114.

million}, HMRC’s actions had no legal effect because PBL’s return in relation to the
actual transfer from SSD to PBL was accurate in relation to that transfer and was not a
return in relation to the notional land transaction. PBL submitted that it would have
been open to HMRC to have proceeded on the basis that no return had been delivered
in relation to the notional land transaction and to make a Revenue determination
pursuant to schedule 10, para. 25. HMRC did not make such a determination and the
time for doing so (within 4 years of the effective date of the transaction) had now

expired.

I will summarise the statutory provisions which are relevant to this submission,
describe the returns which were made and then give my reasons for my conclusion on

this point,

As already explained, the actual transfer from SSD to PBL is (in effect) to be
disregarded under section 45(3) and the transfer from PRI, to MAR and the lease from

MAR to PBL are land transactions which are exempt from charge under section 71A.

Section 77 specifies which land transactions are notifiable. In this case, the {ransfer
from SSD to PBL was not notifiable because it was in effect to be disregarded. The
transfer from PBL to MAR and the lease from MAR to PBL were notifiable. There is
an issue as to whether at the relevant time the notional land transaction was notifiable;

I will return to that question later in this decision.

Section 76 requires the purchaser to deliver a land transaction return to HMRC in the
case of every notifiable transaction before the end of the period of 30 days after the
effective date of the transaction. A return in respect of a chargeable transaction must

include a self assessment of the tax chargeable in respect of that transaction,

Section 78(1) provides that schedule 10 has effect which respect to land transaction

returns, assessments and other matters.

Section 86(1) provides that tax payable in respect of a land transaction must be paid

not later than the filing date for the return relating to the transaction,
In schedule 10:

(1) para. [ provides for the form and contents of a land transaction return;
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)

(3)

4
(5)

(6)

)

(8)

&)

para. 2 provides that references in “this Part of this Act” to the filing date are to
the last day of the period within which the return must be delivered ; it is open
to interpretation whether this phrase refers to Part I of schedule 10 or to all of
schedule 10 or to Part 4 of the Finance Act 2003 (and all schedules relating
thereto); on any view, the language is not wholly appropriate; it makes better

sense to read it as a reference to (at least) all of schedule 10;

paras. 3 and 4 provide for penalties where a person fails to deliver a return by

the filing date;
para. 12 gives HMRC power to enquire into a return;
para. 13 provides for the permitted scope of the enquiry;

para. 23 permits HIMRC to serve a closure notice informing the purchaser of
their conclusions and any amendment to the return to give effect to those

conclusions; a closure notice takes effect when it is issued;

para. 25 permits HMRC to make a Revenue determination of the amount of tax
chargeable in respect of a transaction where no return is delivered by the filing
date; such a determination may not be made more than 4 years after the

effective date of the transaction;

para. 28 allows HMRC to make a discovery assessment in certain
circumstances, including where an amount of tax that ought to have been

assessed has not been assessed:

para, 31 provides that the general rule is that no assessment may be made more
than 4 years after the date effective date of the transaction to which it relates;

this period may be extended to 6 or 20 years in certain specified circumstances.

The following land transaction returns were filed on 22 February 2008

(1)

307388936MC -~ this return, filed on behall of PBL, related to a land
transaction consisting of a freehold transfer not subject to a lease; the effective
date of the transaction was 31 January 2008 and the return referred to a

coniract dated 5 April 2007; the return stated that the vendor was SSD and the
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purchaser was PBL; the return stated that the consideration was £959 million
partly in cash and partly contingent consideration; the return claimed “relief”

and the particular relief claimed was “other relief”;

(2) 308727994ME — this return, filed on behalf of MAR, related to a land
transaction consisting of a frechold transfer not subject to a lease: the effective
date of the transaction was 31 January 2008 and the return referred to a
contract dated 29 January 2008; the return stated that the vendor was PBL and
the purchaser was MAR; the return stated that the consideration was £1.25
billion partly in cash and partly contingent consideration; the return claimed

“relief” and the particular relief claimed was “alternative property finance”;

(3)  308876820MQ — this return filed on behalf of PBL, related to a land
transaction consisting of a lease with vacant possession; the effective date of
the transaction was 31 January 2008 and the return referred to a contract dated
29 January 2008; the return stated that the vendor was MAR and the purchaser
was PBL; the return stated that the consideration calculated in accordance with
schedule 5, para. 3 was £1,640,799,863; the return claimed “relief” and the

particular relief claimed was “alternative property finance”,

HMRC duly gave notice of their intention to enquire into the land transaction returns.
On 13 July 2011, HMRC wrote to PBL stating that they had completed their enquiry
info a land transaction return “in respect of the transaction dated 31 January 2008”.
The letter was stated to be a closure notice under schedule 10 para 23 and it amended
the return to show tax payable of £38,360,000. The letter also notified PBL of a

liability to pay interest in a sum exceeding £35 million.

The first question is how to interpret the return numbered 307388936MC. Should that
return be read as a return in relation to the actual transfer from SSD to PBL or as a
return in relation to the notional land transaction whereby, pursuant to section 75A,
SSD disposed of its frechold and PBI, acquired that freehold for a consideration of
£959 million? The principal, and perhaps the only, point in favour of reading it as a
return of the actual transfer is that the return referred to a contract of § April 2007; a

reference to that contract had no part to play in a return of the notional land

transaction,
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The return claimed “other relief”. That claim was not appropriate whether the return
related to the actual transfer to PBL or the notional land transaction. Strictly speaking,
section 45(3) was not a “relief”; it was a disregard. Conversely, if the return related to
the notional land transaction, then there would not seem to have been any relief which

could have been claimed,

At this point, T will consider the submissions as to whether the notional land
transaction was a notifiable transaction, in relation to which PBL had a duty to deliver
a return. Shortly after the relevant events, the statutory position in this respect was
clarified, or amended as the case may be, by the introduction of section 77( 1)(d) which
provided that a notional land transaction under section 75A was a notifiable
transaction. The amendment had effect from 12 March 2008, The fact of the
amendment does not preclude the possibility that the unamended legislation also had
this effect. The amendment does indicate that the legislature considered that an
obligation to deliver a return in relation to a notional transaction was an obligation that

would be capable of being performed,

Section 77 refers to “land transactions”, Does this phrase refer only to actual land
transactions or can it include notional land transactions? Section 77(5) expressly
provided that a transaction which a person was treated as entering into by virtue of
section 44A(3) was notifiable. That subsection was an example of the legislature not
relying on a reading of section 77 so that it applied to all notional transactions but
making express provision to impose a duty to notify in relation to one such notional
transaction. Conversely, section 79(2) referred to “every land transaction” other than
certain transactions which are treated as taking place; this suggests that the words
“land transaction” would otherwise include all notional transactions. Section 85
provides for the purchaser to be liable to pay tax in respect of “a chargeable
transaction” and under section 49 2 chargeable transaction must involve a land
transaction. As it must have been intended that a notional land transaction would be a
chargeable transaction, it must also have been intended that the words “land
transaction” in section 49 would include a notional land transaction, Further, the same
reasoning applies to section 86 which provides for the date of payment of tax in
respect of a land transaction to be not later than the filing date for the return relating to

that transaction. This suggests not only that a notional land transaction is within the
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124,

125,

phrase “land transaction” but also that there is a duty to file a return in relation to a

notional land transaction.

Turning to schedule 10, PBL submitted that it was not obliged to file a return in
relation to a notional land transaction and what HMRC should have done was to make
a Revenue determination under schedule 10, para. 23 as to the tax chargeable,
However, HMRC’s power to make such a determination only arises if no return is
delivered by the filing date. If there had not been a duty on PBL to deliver a return in
relation to the notional land transaction, then there would not have been a filing date
and it would not be possible to say that a return had not been delivered by a filing date.
PBL did not suggest that schedule 10, para. 28 would allow HMRC to get around this
difficulty.

I am persuaded by this review of the statutory provisions to conclude that the notional
land transaction in this case was notifiable under sections 76 and 77. Nonetheless, 1
remain concerned that, because section 75A is a difficult section to interpret and
apply, it may in some cases be difficult for a person to know whether that section does
give rise to a notional land transaction and therefore difficult to know whether there is
a duty to notify HMRC of such a transaction. However, as I have pointed out, section
77(1Xd), as afnended, shows that the legislature considered that an obligation to

deliver a return in relation to a notional transaction was capable of being performed.

Against this background, T return to the question whether the return delivered by PBL
in relation to a transfer of the freehold by SSD to PBL should be considered to be a
return of the actual transfer or a return of the notional land transaction. If the return
related to the actual transfer, then it was an unnecessary return, Further, if the return
related to the actual transfer, the result was that PRI, failed to perform its statutory

duty to deliver a return in relation to the notional land transaction,

With some hesitation, I consider that the return in question can be considered to be a
necessary return, rather than an unnecessary return, and a return which performed
PBL’s obligation under section 76 to deliver a return. On this basis, it was a return in

relation to the notional iand transaction in accordance with section 75A.

The above conclusion means that HMRC was entitled to amend that return in the way

in which they did by their closure notice of 13 July 2011,
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127.

128,

129,

Finally, I will address a number of procedural matters which were raised in the course

of the appeals to the Upper Tribunal.

The first such matter concerned the decision by the FTT to grant permission to PBL to
argue on the appeal to the FTT that HMRC was not able to serve a closure notice
under schedule 10, para. 23 purporting to amend the amount of tax chargeable as
stated in PBL’s land transaction return, The FTT granted permission to PBL to amend
its Notice of Appeal to the FTT to take this point. HMRC have appealed against that
decision. I have considered PBL’s argument in relation to this point and I have
rejected it. Therefore, it is not material for me to decide whether the FTT should, or
should not, have granted permission to PBL to amend its Notice of Appeal to put
forward this argument. In these circumstances, 1 will not consider HMRC’s appeal on
this point. If the matter goes to a higher appellate court, that court will have to
consider the decision of the FTT on this point and not any obiter comments which I

might make.

The second procedural matter raised arose out of the fact that the FTT granted HMRC
permission to appeal out of time against its decision to grant permission to FTT to
amend its Notice of Appeal to the FTT, as described above, PBI appealed against the
FTT’s decision to allow HMRC to appeal out of time. In the course of the hearing
before the Upper Tribunal, PBL indicated that it no longer wished to pursue its appeal.
[ therefore do not need to deal with it. HMRC indicated that it would apply for an
order for costs in relation to this appeal by PBL. The Upper Tribunal will deal with all

questions of costs comprehensively following the release of this decision.

The third procedural matter is an application by PBL to argue on the appeal to the
Upper Tribunal a point which was not argued before the FTT, PBL wished to put
forward the argument that MAR was not entitled to claim exemption under section
71A(2) because PBL was not “the vendor” for the purposes of section 71A(2). PBL
contended that its desire to argue this point before the Upper Tribunal when it had
conceded the point before the FTT was attributable to the decision of the Court of
Appeal in DV3 which came after the decision of the FTT. Without making a formal
decision as to whether to permit PBL to argue this point on the appeal to the Upper
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Tribunal, and to amend its Notice of Appeal to the Upper Tribunal for that purpose,
the Upper Tribunal invited PBL and HMRC to put forward their submissions on the
point and they did so. Having heard those submissions, I have rejected PBL’s
argument, In these circumstances, I will not grant PBL permission to amend its Notice
of Appeal to the Upper Tribunal to take this point, If PBL appeal to a higher appellate
court and wish to argue this point before that court, it will of course make its own

decision as to whether to permit that course,

The overall result

130.

131.

The overall result of my reasoning is that PBL was liable pursuant to section 75A and
HMRC’s closure notice of 13 July 2011 to pay tax at the rate of 4% on a chargeable

consideration of £959 million in relation to a notional land transaction.

The parties should now seck to agree appropriate orders as to the disposal of the
various appeals before the Upper Tribunal in order to give effect to the above

conclusions.

Judge Howard M Nowlan:

[32.

As Morgan J. indicated in the first paragraph of his decision, we have agreed on
everything in this Appeal with the exception of two matters,  The first of those is the
issue of how one should identify V and P (more relevantly P) when secking to apply
section 75A to the facts of this case. The second matter is whether, when PBL is
treated as P for the purposes of section 75A, it is possible to interpret sections 75A and
75B so as to limit the consideration on which SDIT is chargeable to the figure of
£959 million, or whether I feel compelled by the statutory wording, and
notwithstanding the incoherence of the result, to treat the consideration as £1.25
billion, as HMRC contend that it should be, While these are the two matters on
which we have failed to agree, it may be worth recording that we certainly agree that
these matters are far from clear and that the relevant statutory drafting leaves very
much to be desired, and I for one am pleased that Morgan J’s decision on the quantum
of consideration (in other words £959 million rather than £1.25 billion) will prevail.
1 feel compelled to explain why I consider that the statutory drafting drives me to the

opposite conclusion, but T readily concede that I find the result incoherent,
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How to identify P for the purposes of section 754

133,

134,

135.

136,

Section 75A is drafted in an unsatisfactory manner because it imposes a charge to
SDLT on P, where cettain conditions are satisfied, but on the facts of the present case,
and doubtless the same could apply in many situations, those conditions could be said
to be satisfied by treating two different parties (PBL and MAR in this case) as P.
HMRC’s commentary on the section acknowledges that in applying section 75A it
might be necessary to consider treating more than one party as P,  The difficulty,
however, is that the section and the legislation as a whole give no guidance as to how
to identify P when there is more than one possible candidate to rank as P.  Beyond
that, there is the further issue, as illustrated by Morgan J’s decision, that he computes
the amount of consideration on which SDLT is chargeable at different figures
according to whether he treats PBL. or MAR as P, In the first case, the consideration

is £959 million and in the second case £1.25 billion,

I should mention in passing that it is possible to contend in this case that there might
even be other possibilities to the identification of SSD as V.  Since both parties
accepted that SSI) was V and Morgan J. adopted that approach (albeit expressing
some concern that there was still no statutory basis for confirming the choice), I will

ignore that issue and adopt the common expectation that SSD is rightly regarded as V,

Various methods have been suggested, and some altogether rejected, for deciding how
to identify P.  Both parties rejected the possibility that was once floated, namely that
HMRC could choose how to apply the section and which party should be identified as
P.

PBL contended that one should proceed through the various transaction steps
sequentially and treat as P the party whose particular transaction or transactions first
satisfied the conditions of section 75A. Thus, while PBL in land law terms acquired
the freehold from SSD before MAR subsequently acquired the frechold from SDL,
PBL’s acquisition was disregarded for SDLT purposes by section 45(3), so that the
first non-disregarded transaction was MAR’s purchase of the freehold so that MAR
should be P.  In response to this Mr. Gammie observed (realistically I consider) that
it was inappropriate to make a selection part way through the transaction steps.

Quite apart from this, there was anyway no logical support for the suggested approach,

Page 46




137.

138.

139.

140.

The approach adopted by the FTT, and essentially that advanced by HMRC, was that
since section 75A was an anti-avoidance section, it was appropriate to identify the
nature of the avoidance, and then to apply section 75A if possible to reverse that
advantage. It was equally appropriate to pay regard to the overall structure of SDLT,
recognising therefore that it had long been the aim of the charge to stamp duty, and

more recently the charge to SDLT, to impose duty on purchasers and not financiers.
This is the approach that seems to me to be based on some relevant principle.

Morgan J. has rejected the approach of trying to identify the nature of the avoidance
because he considered that it was impossible to do that when we have both reached the
conclusion that individual motivation to secure a tax advantage was frrelevant to
identifying that there was an avoidance of tax under the primary provisions.
Perversely it is this very factor that leads me to say that it is actually easy to identify

the nature of the advantage.

In the present case it is presumably common ground that the combined effect of
sections 45(3) and 71A occasioned some sort of tax advantage.,  The basic aim of
section 45(3) is to preclude a double charge to SDLT in the case of a purchase and an
immediate sub-sale, The purpose of section 71A is to equate the position of
alternative, sharia-style, financing with ordinary lending, and therefore to eliminate
SDLT on the sale by the buyer (ie. PBL in this case) to the financier (MAR), the
leaseback, and the eventual re-conveyance under the put and call options.  Of those
three intended exemptions for aiternative financin g provided by section 71A, the only
one dis-applied by section 71A itself is the purchase by the financier if that is not a
purchase from the party to whom the leaseback is granted. In other words if, in the
present case, MAR had purchased directly from SSD and then leased to PBL, and the
steps of SSD transferring to PBL, and PBL sub-selling to MAR had been omitted, then
MAR would have been liable for SDLT.  This obviously results from the fact that
SDLT could not have been charged on any other purchaser, because there would have
been no such “other purchaser”, Reverting to the actual sub-sale facts of the present
case, it obviously cannot have been the intention to disregard the first purchase under
section 45(3) if the subsequent purchase by MAR was going to be exempt from SDLT,

or it cannot have been the intention to provide the section 71A financing exemption
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for MAR, had the fundamental purchaser’s earlier purchase transaction been

disregarded,

While at this stage one might observe that there was either an error in section 45(3) or
in section 71A, it is actually perfectly obvious where the error lay. Had the
conclusion been that the error lay in not dis-applying the exemption in section 71A,
with then no objection being taken to still disregarding the original purchase (by PBL),
the result then of dis-applying the section 71 A exemption would have been that duty
would almost always be charged on a completely irrelevant amount, This is
because, taking the example of an initial purchase for 100, coupled in three examples
of sub-sales to a sharia financier at 50, 100 and 150, if the duty was to be charged on
the acquisition by the financier (by dis-applying the section 71 A exemption), the duty
would be wrongly charged in the first and third of those examples by reference to 50
and 150. It would only be charged on a coherent figure when by pure chance the
purchase happened to be followed by a financing, precisely financing the entirety of
the purchase price. The examples of sub-sales at 50 and 150 are also entirely
realistic.  In the case of the sub-sale at 50, those facts would mirror the common
situation where the basic purchaser was effectively borrowing only half of the
purchase price. In the case of the sale at 150, this may momentarily seem odd, rather
as the sub-sale in the present case at £1.25 billion momentarily seems odd, but if the
financier is financing both the purchase and all the development expenditure, the sub-

sale at a price sufficient to finance the development expenditure makes obvious sense.

Identifying the avoidance of tax to consist in providing in section 45(3) that the first
purchase will be disregarded when the sub-sale is to an exempt financier identifies the
obvious error in the legislation.  For by dis-applying that disregard in precisely the
way in which it was anyway dis-applied when the sub-sale was to a purchaser exempt
under section 73 inherently imposes the duty on the real purchaser and inherently by
reference to the purchase price paid for the land. It completely ignores the irrelevant
issue of whether the purchaser borrows 50, 100 or 150, and whether there is a sub-sale

to a sharia financier for any of those amounts.

It is worth noting that the statutory change that was made when it became clear that
there was a drafting error in providing the earlier double non-charge of the disregard

of section 45(3) and the exemption of section 71A was of course to amend, in one way
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or another (and several changes were made) section 45(3). My observation here is
not an example of seeking to interpret earlier legislation by looking at a subsequent
change. It is simply an observation that it was obvious that the error was in section
45(3), this being confirmed by the fact that it was that section, and not section 71A,

that was amended by Parliament to remove the drafling error.

It is also highly relevant to note that it is far more consistent with the basic principles
of both stamp duty and SDLT to impose the duty on the purchaser and not on the
lender, or where alternative finance is involved, not on that financier. Section 71A
itself is designed to preserve that fundamental principle, notwithstanding the required
technicalities that sharia financing necessitates the purchase, lease and eventual sale
back of the land.  Save for the one inherently necessary qualification to the
exemptions under section 71A mentioned in the second half of paragraph 140 above,
the plain aim of section 71A is to ensure that SDLT is paid by purchasers and not
financiers, and it is entirely fair to say that this results from the long-standing

objectives of stamp duty law, currently enshrined in the SDLT provisions,

I therefore suggest that there are two glaring reasons why it is appropriate to treat PBL
rather than MAR as P.  Properly analysed, it is far more realistic to say that the
drafting error and the avoidance that we are seeking to counteract under section 75A
consisted in the disregard of PBL’s purchase under section 45(3), with the exemption
under section 71A being entirely consistent with principle.  Secondly, it is consistent
with a basic principle of SDLT that the duty should be imposed on the purchaser and

not the financier.

While Morgan J. feels unable to apply what I would call these two general principles
to assist in identifying P, I find it significant that his careful analysis of all the
possibilities still ends up with identifying two, if not more than two, possible
approaches to identifying P.  He certainly ends up with the two possibilities of
treating PBL as P, with the consideration then calculated as £959 million, or treating
MAR as P with consideration of £1.25 billion. Following all the careful analysis,
there seems then to be no tie-breaker test as between the two, and while I accept the
compeiling good sense of choosing PBL as P and treating the consideration as £959
million, I note that he does not explain why he makes this selection.  Once one has

identified P, I accept that under section 75A(5) one component in calculating the
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consideration is the largest amount of consideration given by any one person.  This
rule however assumes that P has been identified. There is no rule that says that if A,
B or even C might be P, then the party should be identified by taking the party whose
facts occasion the highest, or the lowest amount of consideration, nor indeed is there
any other tie-breaker. Without leaving this selection to the end of the complex
analysis, I prefer to apply the rule that an anti-avoidance provision should most
obviously seek to reverse the avoidance and once I have identified that the avoidance
consists in PBL escaping SDLT on its purchase, by virtue of the drafting slip in
section 45(3) the cogent answer seems to me to be, there being no other remotely
credible basis of selection or allocation, that the duty should be imposed on PBL, and
if' possible in the amount of the duty realistically avoided. T accept that as [ interpret
the detailed provisions, I am going to fail to achieve the second limb of that objective,

but I can achieve the object of treating PBL as P.

Whether PBL ranks as P by virtue of having purchased the frechold from SSD or, by
having acquired a chargeable interest “derived from [the frechold disposed of by SSD}”

147,

148,

This is an important question because it governs how section 75A applies, and that in
turn has very considerable relevance to the possible application of section 75B, and
the identification in that section of which transactions can be regarded as “incidental”,

and whether some consideration can then be disregarded under section T5A(5)(a).

If it is possible to treat PBL as P by treating section 75A(1)(a) as satisfied by virtue of
PBL having acquired the frechold disposed of by V (SSD), it becomes possible to
ignore the sub-sale and the leaseback when considering the transactions that are
“invelved in connection with the disposal and acquisition”, and one can equally
conclude that none of the itemised transactions mentioned in sub-section (3) have been
in point. All these other transactions post-date PBL’s basic acquisition of the
frechold and have no bearing on that acquisition. By contrast if we have to ignore
PBL’s acquisition of the frechold because that is a disregarded transaction under
section 45(3), and within the wording of section 75A(1)(a) PBL cannot therefore be
said to “acquire it (i.c. the freehold disposed of by SSD), so that PBL ranks as P by
acquiring the leaseback (“a chargeable interest derived from [the frechold disposed of

by SSD]” then the sub-sale and the leaseback are plainly “scheme transactions® within
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the meaning of sub-section (1)(b), and similarly they are amongst the various possible

“scheme transactions” mentioned in sub-section (3).

I consider it to be clear that section 45(3) precludes us from saying that PBL ranks as
P by virtue of the acquisition of the frechold.  That seems to me to follow from the
Court of Appeal decision in DV3. When addressing the condition in section
T5A(1)(a), we are at that stage considering the effect of the ordinary charging
provisions, rather than anything notional.  Under those provisions we are told to
ignore PBL’s acquisition, Furthermore to apply the anti-avoidance section by
distorting the treatment of the basic transaction steps that have actually occasioned the
avoidance in the first place, substituting a transaction that would have eliminated the
very avoidance had PBL’s acquisition of the actual freehold not been disregarded,

seems an obvious absurdity,

I'consider it clear therefore that PBL ranks as P, and it does so by virtue of acquiring
the leaseback, i.e. “a chargeable interest derived from [the freehold disposed of by
V]”.

It therefore follows that sub-section (4) provides for a “notional land transaction for
the purposes of this Part effecting the acquisition of V’s chargeable interest by P on its
disposal by V”.  The chargeable consideration under sub-section (5)(a) is then “the
largest amount ... given by .., any person by way of consideration for the scheme
transactions”.  Since MAR’s acquisition was for £1.25 billion, this is the largest
amount paid for any of the scheme transactions,  There is no need to consider the
issue of whether PBL’s disregarded acquisition of the frechold for £959 million should
be taken into consideration. Obviously the definition of “scheme transactions” can
include transactions that do not constitute acquisitions of chargeable interests, but
whether they can include transactions that section 45(3) has provided should be
disregarded may be debatable. These points are, however, obviously irrelevant since

the largest amount of consideration is plainly £1.25 billion in any event.

Whether section 75B can operate to reduce the chargeable consideration under section
75A(5) to £959 million

Page 51




152,

153,

154,

155,

156.

Section 75B is the section that is designed to modify and reduce the consideration
treated by section 75A(5) as constituting the consideration for the notional land

transaction occasioned by section 75A. It does this in essentially two ways.

The first provides that consideration for a transaction shall be ignored if or in so far as
the transaction s merely incidental to the transfer of the chargeable interest.  The
notion of what can be incidental is then expanded to indicate that a transaction may be
incidental if it is undertaken for a purpose relating to the construction of a building on
the property, the supply of anything other than land, or by way of a financing

transaction,

The second crucial feature in the operation of section 75B is that where a transaction
has been regarded as incidental under the provisions reflected in the previous
paragraph, this treatment is undermined, such that the transaction cannot be regarded
as incidental, if the transaction is part of the process of the scheme transactions by
virtue of which the transfer was effected, or the transaction was “of the kind specified
in section 75A(3)”.

Considering those two fundamental matters that have to be considered when applying
section 75B, it immediately becomes obvious that there may be some tension in the
present case, or indeed in any case involving alternative, sharia-style, financing,  For
transactions may appear to be financing transactions in the manner indicated in
paragraph 153 above, whilst the same transactions are highly likely to be ranked as
“not incidental” by virtue of having been transactions amongst the scheme transactions
when applying section 75A in the first place. It appears at least possible that there is
a drafting error in the section in not in some way modifying the second rule that
precludes transactions from ranking as incidental when, albeit that they ranked as the
scheme transactions or were of the kind specified in section 45A(3), they were entirely

effected for financing purposes.

Turning now to the detailed wording, the difficulties immediately arise under section
75B(1), which provides that:

(1) In calculating the chargeable comsideration on the notional
Iransaction for the purposes of section 754(5), comsideration Jor a
fransaction shall be ignored if or in so far as the transaction is merely
incidental to the transfer of the chargeable interest from V to P,
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159,

160,

Sub-section (6) then provides that;

"(6) In this section a reference to the transfer of a chargeable interest

Jrom V to P includes a reference to a disposal by V of an interest

acquired by P.”
The immediate difficulty in applying sub-section (1) is that on our facts there was no
“transfer of the chargeable interest from V to P”. Ignoring the SDLT treatment of
transactions, there was of course the initial transfer of the freehold from SSD to PBL,
but that has been disregarded by section 45(3).  We have then applied section 75A
itself by treating PBL as P by virtue of PBI, acquiring “an interest derived from® the
freehold transferred by SSDD, and not by virtue of having acquired the freehold. And
then there is the notional land transaction actually occasioned by section 75A, and that

notional transaction did involve “the transfer of the chargeable interest from V to P,

In an effort to identify what is meant by “the transfer of the chargeable interest from V
to P” in section 75B(1), it is worth considering whether section 75B(6) assists.  This
appears not to refer to indirect transfers, but to focus on the interest acquired by P (i.e.
the leasehold interest), and so to refer to a disposal by V of the interest in fact acquired
by P.  Accordingly, inserting the wording into sub-section (1), the direction appears
to be that;

“consideration for a transaction shall be ignored if or in so far as the
fransaction is merely incidental to the transfer of the chargeable
interest [presumably the freehold] from V to P, or the disposal by V of
the interest [i.e. the leasehold] in Jact acquired by P.”

That inserted wording still appears not greatly to assist unless the meaning is
that V does in fact dispose of an interest that feeds and includes the interest
that passes to P. That unlikely reading apart, SSD as V clearly does not
dispose of the leasehold interest.

My conclusion is going to be that I can actually ignore precisely what is meant, in sub-
section (1) by “the chargeable interest from V to P”. Before explaining that, however,
I will deal first with the two basic approaches that have been advanced for the
proposition that section 75B can be read to delete from the consideration received by
PBL on transferring the freehold to MAR the excess element of the consideration over
£959 million.

The first of the approaches considered is that if in some way it is possible to regard the

“transfer of the chargeable interest from V to P” as referring to a direct transfer from
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SSD to PBL, this would render it far easier to regard subsequent steps (the sub-sale
and the leaseback) as then having no role to play in the initial transfer of the frechold
to PBL, and therefore not to constituter “scheme transactions”. Putting the same
point another way, if the transfer to V is completed by the actual conveyance by SSD
to PBL it becomes far easier to treat later transactions as “incidental”, if indeed not

altogether irrelevant to the transfer from SSD to PBL.

The second approach that has been advanced is that because both section 75B(1) and
section 75B(2)(2) contain wording that refers to a transaction being ignored “if or in
so far as” the transaction is incidental, it may be possible to split the £1.25 billion.
One might then treat MAR as having acquired the frechold for consideration of £959
million and as having paid the balance of the £1.25 billion for other matters.  They
would include the additional effective advances to fund the payment of the SDLT, the
payment of rent under the leaseback, and possibly to some degree the development
expenditure. The funding of the development expenditure might then be regarded as
making part of the sub-sale of the freehold an incidental transaction for two reasons in
that it would have related to development, and would also have ranked as a financing

transaction,

Addressing the credibility of these two approaches, I immediately reject the first
approach, namely the approach mentioned in paragraph 160.  The reason why I said
above that T felt able to ignore the meaning of the phrase “the transfer of the
chargeable interest from V to P in section 75B is that precisely the same wording
appears in sub-section (2)(a) but there it appears in a far more illuminating context.

Sub-section (2)(a) reads:

“A transaction is not incidental to the transfer of the chargeable
interest from Vto P .. if or in so far as it Jorms part of a process, or
series of transactions, by which the transfer is effected”,

I consider that the reference to a transaction not being incidental if it forms “part of a
process, or series of transactions, by which the transfer is effected” simply must be a
reference to the scheme transaction steps identified when applying section 75A. 1t is
inconceivable that the meaning of “the process or series of transactions by which the
transfer is effective” can mean one thing in section 75A and something different in

section 75B.  In other words, having plainly come to the conclusion when applying
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section 75A that PBL ranked as P, and it did so by acquiring the leaseback, i.e. the
“chargeable interest derived from the frechold transferred by V7, it then follows that
the scheme transactions simply must include the sub-sale to MAR, and the leaseback.
All that section 75B is seeking to do is to adjust the consideration given for the various
scheme transactions that were material in section 75A, and taken into account when
initially calculating the consideration under section 75A(5).  Under section 75B, we
cannot make the adjustments by picking a different set of scheme transactions when

applying section 75B.

It follows that the reasoning in paragraph 160 above cannot be right. Amongst other
failings, it first revives a transaction that has been disregarded (the direct transfer of
the freehold from SSD to PBL). More relevantly it addresses the wording of section
75B(2)(a) by treating transactions as not being scheme transactions, and so being
capable of being incidental, but # does that by re-writing section 75A and picking a
quite different (and obviously more limited) number of “scheme transactions” than

were plainly in point under section 75A itself,

While T have said that T was not compelled to decide how to apply the wording in
section 75B(1) where reference is made to “the transfer of the chargeable interest from
V to P”, it does seem to me that the more illuminating context in which the same
expression is used in sub-section (2)(a) indicates that it is the transfer that results from
the process or the series of transactions addressed in section 75A(1)b). That transfer
is the “disposal of V's chargeable interest”, and the acquisition by P of “either it or a
chargeable interest deriving from it”, both as mentioned in section 75A(1)(a).
Consistently, section 75A(1)(b) elides the same transactions as is implicit in the
wording of section 75B(1), The reference in section 7 SA(1)(b) to “the disposal and
acquisition” must refer both to the case where the disposal and acquisition are of the
same chargeable interest, and also to the case where the disposal is of one chargeable

interest and the acquisition is of a derivative interest.

I will deal now with the other contention advanced on behalf of PBL, namely that the
“if or in so far as” wording that appears in section 75B(1) and section 75(B(2)(a)
enables us to dissect the sub-sale and say that part of it related to the acquisition of the
interests, whilst other parts related to funding the payment of the stamp duty, pre-

funding the rental expense and possibly funding the development expenditure, So far
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as the provision (sub-section (3)(c)) that enables the provision of finance to be
regarded as incidental is concerned, it could be argued that the sub-sale was entirely

directed to the provision of finance, and so should arguably be wholly disregarded.

The difficulty with both these arguments is that they still fall foul of the fact that
anything that suggests that some transaction might be regarded, wholly or in part, to
be incidental is still qualified by the rules in sub-section (2).  Sub-section (2)(c)
simply refers to a kind of transaction specified in section 75A(3), and there is no
relevant wording about the transaction being wholly or partly addressed in section
T5A(03). The sub-sale in this case was clearly one of the scheme transactions,
covered by section 75A in the first place, and plainly one of the transactions referred
to in section 75A(3), and so it inevitably follows that it simply cannot be incidental.
I consider that section 75B(2)(a) also precludes any of the transactions being regarded
as wholly or partly incidental. The “in so far as” wording in sub-section (2)(a) is
inapplicable in this case,  The sub-sale from PBL. to MAR, i.e. the conveyance of the
freehold, constituted in its entirety a crucial step in the process or the series of

transactions that led to P acquiring is relevant interest,

I accordingly conclude that none of the provisions of section 75B can require or
permit any of the consideration paid by MAR for the sub-sale to be regarded as
incidental, so as to be deleted from the measure of consideration under section 75A(5).
Accordingly my decision is that the consideration for the notional land transaction,

notionally received by PBL, was £1,25 billion.

[ should add that I entirely accept that taxation provisions should be applied and
construed purposively. Had the direction in section 75A been couched in quite
different terms, requiring the amount of SDLT realistically avoided to be charged on
the party that should have been charged, but for the avoidance, I would have had no
difficulty in agreeing that duty in respect of £959 million should have been charged on
PBL.  Where however the terms of the anti-avoidance provision, and the related
provisions, contain numerous strict and mechanical rules, which seem to me not to be
capable of purposive interpretation, we seem to be left with the choice of just ignoring
statutory provisions altogether, or of having to apply them.  This seems to me to be a

case where, unless we actually ignore section 75B(2)(c) and probably section
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75B(2)(a) as well, the mechanical provisions generate an incoherent outcome that I

cannot eliminate.

169, In terms of the effect of my conclusion, I cannot put it more aptly than Mr. Thomas
did in one of the paragraphs of his response to the further questions that we put to

counsel in relation to the application of section 75B. He said:

“It appears that the Upper Tribunal is quite reasonably concerned by
the argument advanced by HMRC that in these circumstances PBL
should be punished by the imposition of SDLT of £50 million, on
chargeable consideration of £1.25 billion, despite the fact that PBL
never paid that amount for the acquisition of any chargeable interest,
let alone the leasehold interest which it in reality acquired; despite the
Jfact that the only sum ever received by SSD Jor the sale of the property
was £959 million, and despite the fact that the only person who might
have been liable fo pay that sum (MAR) never in fact paid it, It will be
appreciated that the effect of the analysis is that PBL is treated as the
purchaser under a transaction in which it in fuct acted as the vendor:
and is made liable for SDLT on a sum which it never paid as purchaser
but was only ever to receive as vendor or borrower. Given the
Jundamental proposition in SDLT that it is the purchaser who is liable
Jor the tax (and neither a vendor nor a borrower) this is a remarkable
result,”

I agree. The only point that I add is that T am pleased to see a reflection of “the
fundamental proposition in SDLT that it is the purchaser who is liable for the tax”,
which I consider supports the argument that I advanced in paragraph 144 above for the
proposition that it is inherently and structurally appropriate to treat PBL, and not
MAR, as P.

170, There is no need for me to address the remaining questions that would have been
material had my decision in fact prevailed. My decision on the limited issues
addressed here do not prevail and Morgan J’s decision is the operative decision. That
renders it unnecessary to consider all the subsequent issues that would have been
material had we both concluded at this stage that the chargeable consideration for
SDLT purposes was £1.25 billion.

The Honourable Mr Justice Morgan Judge Howard M Nowlan

Release Drate: 18 December 2014
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