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The Rudge Revenue Review 
 

The article on which this lecture is based appeared in Issue XX of the Rudge Revenue 
Review, which may be accessed by going to:- 
 
http://www.mckieandco.com/Publications/Rudge_Revenue_Review/rudge_revenue_revi

ew.html 
 
If you would like to be placed on the circulation list for future issues of the Rudge Revenue 
Review and for notifications of when significant updates are made to our Blog please email 
administrator@mckieandco.com with ‘RRR’ in the title line and ‘yes’ in the text.   
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SECTION 75A 
 
‘75A Anti-avoidance 
 
(1)  This section applies where –  
 

(a)   one person (‘V’) disposes of a chargeable interest and another person 
(‘P’) acquires either it or a chargeable interest deriving from it, 

 
(b)  a number of transactions (including the disposal and acquisition) are 

involved in connection with the disposal and acquisition (“the scheme 
transactions”), and 

 
(c)   the sum of the amounts of stamp duty land tax payable in respect of the 

scheme transactions is less than the amount that would be payable on a 
notional land transaction effecting the acquisition of ‘V’’s chargeable 
interest by ‘P’ on its disposal by ‘V’. 

 
(2)  In subsection (1) “transaction” includes, in particular –  
 

(a)     a non-land transaction, 
 
(b)     an agreement, offer or undertaking not to take specified action, 
 
(c)    any kind of arrangement whether or not it could otherwise be described 

as a transaction, and 
 
(d)   a transaction which takes place after the acquisition by ‘P’ of the 

chargeable interest. 
 

(3)  The scheme transactions may include, for example – 
  

(a)     the acquisition by ‘P’ of a lease deriving from a freehold owned or formerly 
owned by ‘V’; 

 
(b)     a sub-sale to a third person; 
 
(c)     the grant of a lease to a third person subject to a right to terminate; 
 
(d)     the exercise of a right to terminate a lease or to take some other action; 
 
(e)     an agreement not to exercise a right to terminate a lease or to take some 

other action; 
 
(f)     the variation of a right to terminate a lease or to take some other action. 
 

(4)  Where this section applies –  
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(a)   any of the scheme transactions which is a land transaction shall be 

disregarded for the purposes of this Part, but 
 
(b)   there shall be a notional land transaction for the purposes of this Part 

effecting the acquisition of ‘V’’s chargeable interest by ‘P’ on its disposal 
by ‘V’. 

 
(5)  The chargeable consideration on the notional transaction mentioned in 

subsections (1)(c) and (4)(b) is the largest amount (or aggregate amount) –  
 

(a)   given by or on behalf of any one person by way of consideration for the 
scheme transactions, or 

 
(b)   received by or on behalf of ‘V’ (or a person connected with ‘V’ within the 

meaning of section 839 of the Taxes Act 1988) by way of consideration 
for the scheme transactions. 

 
(6)  The effective date of the notional transaction is –  
 

(a)   the last date of completion for the scheme transactions, or 
 
(b)   if earlier, the last date on which a contract in respect of the scheme 

transactions is substantially performed. 
 

(7)  This section does not apply where subsection (1)(c) is satisfied only by reason 
of –  

 
(a)     sections 71A to 73, or 
 
(b)     a provision of Schedule 9.’ 
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THE SEVEN STEPS 
 
5th April 2007: Step 1 
 
PBL contracted to purchase the freehold (the ‘Freehold’) of the Property from the SSD for 
a total price of £959m payable by instalments (‘Step 1’). 
 
It was agreed by the Parties that this transaction was not subject to SDLT as it was not 
substantially performed (s.44(2) & (3)). 
 
29th January 2008: Steps 2 & 3 
 
Step 2 
 
PBL sub-sold the Freehold to MAR (‘Step 2’).  The consideration for this sale was:- 
 

(a) US$1,893,353,700 payable in four tranches. 
(b) The amount of any SDLT liability arising on PBL subject to a maximum of 

US$75,813,120. 
(c) An additional amount quantified by reference to the rent payable under the 

lease to be granted by MAR to PBL under Steps 3 and 7.  That amount was 
US$498,708,180.   
 

So the total consideration was US$2,467,875,000.  It was accepted by both parties that 
the Sterling equivalent of this amount, one presumes on the date of the grant of the lease 
by MAR to PBL, was £1.25bn so it appears that the US dollar on that date was worth 
approximately 50.7p.   
 
It was agreed by the Parties that this transaction was not subject to SDLT as it was not 
substantially performed (s.44(2) & (3)). 
 
Step 3 
 
MAR agreed to grant a lease (the ‘Superior Lease’) of the Property back to PBL for the 
finance period which was 999 years and 2 days.  The rent was calculated to give MAR an 
appropriate return on its ownership of the Freehold (‘Step 3’). 

 
It was agreed by the Parties that this transaction was not subject to SDLT as it was not 
substantially performed (s.44(2) & (3)). 
 
31st January 2008: Steps 4 – 7 
 
On 31st January 2008, the following steps took place. 
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Step 4 
 
MAR and PBL entered into put  and call  options respectively requiring and entitling PBL 
to repurchase the Freehold at the end of the finance period (‘Step 4’).   

 
The exercise price of the MAR Call Option was a sum equal to the price paid to date by 
MAR. The judgment does not reveal the exercise price of the MAR Put Option or the 
consideration given for the grant of either option.  
 
The grant of an option by the grantor to enter into a land transaction is itself a land 
transaction (s.46(1)). The judgment does not record why SDLT was not payable in respect 
of the grant of these options, but it is clear that it was not. 
 
Step 5 
 
The SSD conveyed the Freehold to PBL (‘Step 5’). 
 
It was agreed by the Parties that this transaction was not subject to SDLT because, 
although it completed the contract between the Parties, it was completed at the same time 
as, and in connection with, the completion of the contract between PBL and MAR 
(s.45(3)). 
 
Step 6 
 
At the same time as, and in connection with Step 5, PBL conveyed the Freehold to MAR 
(‘Step 6’). 
 
In the FtT it was agreed by the Parties that this transaction was exempt from charge to 
SDLT under s.71A(2) (that is, under the relief for alternative property finance).  In the 
Upper Tribunal, PBL argued, however, that s.45(3) had the effect that the completion of 
the contract between the SSD and PBL for PBL to acquire the Freehold was to be 
disregarded and, that being so, PBL could not have been the vendor of the Freehold to 
MAR for the purposes of SDLT.  If that was the case, the condition of s.71A(2) that the 
vendor of the Freehold to MAR was PBL would not have been satisfied with the result that 
s71A would not have applied and so MAR would have been chargeable to SDLT on its 
acquisition.  One presumes that PBL was willing to advance this argument on the basis 
that an assessment on MAR would, by the time of the Upper Tribunal hearing, have been 
out of time. 
 
Step 7 
 
Immediately after Step 6, MAR granted the Superior Lease to PBL (‘Step 7’). 
 
In the FtT it was agreed by the Parties that this transaction was exempt from the charge 
to SDLT under s.71A(3) (that is, under the relief for alternative property finance). 
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The Land Transaction Returns 
 
On 22nd February 2008, five land transaction returns were submitted to HMRC, three in 
respect of Steps 5, 6 and 7, being the completion of Steps 1, 2 and 3, and two in respect 
of the two options granted under Step 4. All five of these returns showed no SDLT payable. 
 
Box 9 of the return (‘LTR1’) made by PBL in respect of Step 5, the transfer of the Property 
from the SSD to PBL in completion of the contract made under Step 1, included a claim 
for ‘other relief’.  The return stated that no SDLT was payable.  HMRC amended this return 
increasing the amount of SDLT payable to £38.4m on chargeable consideration of £959m 
on the basis that this was the effect of s75A.  Subsequently, the FtT allowed HMRC to 
amend its statement of case to assert that SDLT of £50m was due on chargeable 
consideration of £1,250bn. 
 
Further Transactions 
 
At least three further transactions in respect of the Property took place after Step 7 but it 
was common ground between the parties that only Steps 1 – 7 were of relevance to the 
matters at issue in the case and were Scheme Transactions within s.75A(1)(b).  These 
transactions (the ‘Further Transactions’) took place on the 1st February 2008.  They were:-  
 

(a) The grant to PBDL by PBL of a 999-year underlease (the ‘Underlease’) of the 
Property for no premium and at a peppercorn rent.  This was done, so the FtT 
found, in order to allow an onward sale of residential units on the site without 
the whole Islamic funding structure having to be disclosed; 

(b) PBL granted to PBDL a Call Option (the ‘PBDL Call Option’) giving the right to 
buy the Property (both the Freehold and the Superior Lease).  The grant price 
of the Option was £1 plus a deferred premium equal to any increase in the 
market value of the property over £1.27bn.  The strike price was £1.27bn.  

(c) PBDL granted to PBL a Put Option (the ‘PBDL Put Option’) giving PBL the right 
to sell the Property (again both the Freehold and the Superior Lease).  The 
FtT’s decision does not record that there was a grant price set under the option 
but one presumes some consideration must have been given for it.  The strike 
price of the option was again £1.27bn.   

 
Neither of the PBDL Options could be exercised until after PBL had acquired the Freehold 
from MAR under the MAR Call Option. 
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ALTERNATIVE IDENTIFICATIONS OF ‘V’ AND ‘P’ 
 

 ‘V’ ‘P’ The Scheme 
Transactions 

 

1 The SSD by virtue of 
its disposal of the 
Freehold to PBL 

PBL by virtue of the 
acquisition of the 

Freehold from the SSD 

All seven Steps and the 
three Further 
Transactions 

 
2 The SSD by virtue of 

its disposal of the 
Freehold to PBL 

MAR by virtue of its 
acquisition of the 
Freehold from PBL 

All seven Steps and the 
three Further 
Transactions 

 
3 The SSD by virtue of 

its disposal of the 
Freehold to PBL 

PBL by virtue of the 
grant to it of the 

Superior Lease by MAR 

All seven Steps and the 
three Further 
Transactions 

 
4 The SSD by virtue of 

its disposal of the 
Freehold to PBL 

PBDL by virtue of the 
grant to it of the 
Underlease 

All seven Steps and the 
three Further 
Transactions 

 
5 PBL by virtue of its 

disposal of the 
Freehold to MAR 

MAR by virtue of its 
acquisition of the 
Freehold from PBL 

All seven Steps and the 
three Further 
Transactions 

 
6 PBL by virtue of its 

disposal of the 
Freehold to MAR 

PBL by virtue of the 
grant to it of the 

Superior Lease by MAR 
 

All seven Steps and the 
three Further 
Transactions 

7 PBL by virtue of its 
disposal of the 
Freehold to MAR 

PBDL by virtue of the 
grant to it of the 
Underlease 

All seven Steps and the 
Three Further 
Transactions 

 
8 MAR by virtue of its 

grant of the Superior 
Lease 

PBL by virtue of the 
grant to it of the 

Superior Lease by MAR 

All seven Steps and the 
Three Further 
Transactions 

 
9 MAR by virtue of its 

grant of the Superior 
Lease 

PBDL by virtue of the 
grant to it of the 
Underlease 

All seven Steps and the 
Three Further 
Transactions 

 
10 PBL by virtue of its 

grant of the 
Underlease 

PBDL by virtue of the 
grant to it of the 
Underlease 

All seven Steps and the 
Three Further 
Transactions 
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It might be argued in respect of Row 1, PBL’s acquisition of the Freehold from the SSD, 
that PBL does not meet the condition of s.75A(1)(a) that it acquires a chargeable interest.  
We have seen that where, as in PBL’s acquisition of the Freehold, a contract for a land 
transaction is entered into under which the transaction is to be completed by a 
conveyance, s.44(2) provides that the person is not to be regarded as entering into a land 
transaction by reason of entering into the contract.  A land transaction is any acquisition 
of a chargeable interest.  So it might be argued that if PBL is not to be regarded as entering 
into a land transaction in making the contract to acquire the Freehold from the SSD, the 
making of the contract cannot have been the acquisition of a chargeable interest by PBL 
within s.75A(1)(a).   
 
Where, as was the case by virtue of PBL’s sale of the Freehold to MAR, there is a subsale 
(referred to as a ‘Transfer of Rights’) as a result of which a person other than the original 
purchaser under the Original Contract becomes entitled to call for a conveyance to him of 
the subject matter of the Original Contract, under s.45(3) the completion of the Original 
Contract at the same time and in connection with, the completion of the Secondary 
Contract is to be disregarded in applying s.44.  If the completion of PBL’s acquisition of 
the Freehold is to be disregarded in applying s.44, one might argue that that completion 
also could not be an acquisition within s.71A(1)(a).   
 
Therefore, one might argue, neither PBL making the contract to acquire the Freehold nor 
the completion of that contract could be an acquisition within s.75A(1)(a).  
 
In reply, one might argue that s.44(2) merely treats what is in fact a land transaction by 
virtue of being an acquisition of a chargeable interest as not being a land transaction 
rather than as not being an acquisition of a chargeable interest.  As always it is a question 
of how far one follows the logical consequences of a deeming provision. 
 
In this lecture we assume that PBL’s acquisition of the Freehold from the SSD is capable 
of having been an acquisition of the chargeable interest under s.75A(1)(a).   
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SECTION 75B 
 

‘(1) In calculating the chargeable consideration on the notional transaction for the 
purposes of section 75A(5), consideration for a transaction shall be ignored if 
or in so far as the transaction is merely incidental to the transfer of the 
chargeable interest from ‘V’ to ‘P’. 

 
(2)     A transaction is not incidental to the transfer of the chargeable interest from ‘V’ 

to ‘P’:-  
 

(a)     if or in so far as it forms part of a process, or series of transactions, by 
which the transfer is effected, 

 
(b)   if the transfer of the chargeable interest is conditional on the completion 

of the transaction, or 
 
(c)     if it is of a kind specified in section 75A(3). 
 

(3)     A transaction may, in particular, be incidental if or in so far as it is undertaken 
only for a purpose relating to –  

 
(a)   the construction of a building on property to which the chargeable interest 

relates, 
 
(b)    the sale or supply of anything other than land, or 
 
(c)    a loan to ‘P’ secured by a mortgage, or any other provision of finance to 

enable ‘P’, or another person, to pay for part of a process, or series of 
transactions, by which the chargeable interest transfers from ‘V’ to ‘P’. 

 
(4)     In subsection (3) –  
 

(a)     paragraph (a) is subject to subsection (2)(a) to (c), 
 
(b)     paragraph (b) is subject to subsection (2)(a) and (c), and 
 
(c)     paragraph (c) is subject to subsection (2)(a) to (c). 
 

(5)  The exclusion required by subsection (1) shall be effected by way of just and 
reasonable apportionment if necessary. 

 
(6)    In this section a reference to the transfer of a chargeable interest from ‘V’ to ‘P’ 

includes a reference to a disposal by ‘V’ of an interest acquired by ‘P’.’ 
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